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SECURITIES ACT OF 1933 
Release No. 5752/October 15, 1976 


In the Matter of 


RETIREMENT PLAN and SERVICE 
STAFF PENSION PLAN of CRAVATH, 
SWAIN & MOORE 

One Chase Manhattan Plaza 

New York, New York 10005 


File No. 18-1 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE ACT FOR AN ORDER EXEMPT- 
ING FROM THE PROVISIONS OF SECTION 5 INTER- 
ESTS OR PARTICIPATIONS ISSUED IN CONNECTION 
WITH THE RETIREMENT PLAN OR SERVICE STAFF 
PENSION PLAN OF CRAVATH, SWAINE & MOORE 


NOTICE IS HEREBY GIVEN that the law firm of Cravath, 
Swaine & Moore (“Applicant” or the “Firm’), a New York 
partnership, has, by letters dated February 6, May 19, June 
23, and August 3, 1976, and enclosures submitted there- 
with, applied for an exemption from the registration require- 
ments of the Securities Act of 1933 (the “Act’) for any 
participations or interests issued in connection with its 
Retirement Plan or Service Staff Pension Plan (the 
“Plans”), provided the Plans meet the requirements for 
qualification under Section 401 of the Internal Revenue 
Code of 1954 (the “Code’’). All interested persons are 
referred to these documents, which are on file with the 
Commission, for the facts and representations contained 
therein, which are summarized below. 


|. Introduction 


The Retirement Plan covers the Firm’s legal staff, of whom 
approximately 45 partners and 73 associates were eligible 
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to participate as of January 1, 1976. The Service Staff 
Pension Plan covers non-legal employees of the firm, of 
whom approximately 237 were eligible to participate as of 
January 1, 1976. 


Heretofore, all contributions made under the Retirement 
Plan for associates, and under the Service Staff Plan for 
individuals employed by the Firm as members of its service 
staff have been made by the Firm on a noncontributory 
basis. Applicant therefore concluded that registration of 
such interests or participations was not required under the 
Act since no “sale”, within the meaning of Section 2(3) of 
the Act, was involved. However, since, under certain 
changes which have been made in the Plans, participants in 
either plan will be permitted to make optional personal 
contributions if the Commission grants Applicant's re- 
quested order, this reasoning will no longer be applicable. 
Aliso, the Plans are of a type, commonly referred to as 
“Keogh” plans, which cover persons (in this case the Firm’s 
partners) who are “employees” within the meaning of Sec- 
tion 401(c)(1) of the Code. Therefore, even though the 
Plans are intended to be qualified under Section 401 of the 
Code, the exemption provided by Section 3(a)(2) of the Act 
is inapplicable to interests in the Plans, absent an order of 
the Commission issued under Section 3(a)(2). 


In relevant part, Section 3(a)(2) provides that “the Commis- 


sign, by rules and regulations or order, shall exempt from 


the provisions of [Section 5 of the Act] any interest or 
participation issued in connection with a stock bonus, pen- 
sion, profit-sharing, or annuity plan which covers employees 
some or all of whom are employees within the meaning of 
[Slection 401(c)(1) of the [Code], if and to the extent that 
the Commission determines this to be necessary or appro- 
priate in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by the 
policy and provisions of [the Act].” 


ll. Description and Administration of the Plans 


Applicant anticipates that the Plans will be qualified under 
Section 401 of the Code, and they have been submitted to 
the Internal Revenue Service for a determination to this 
effect. Applicant also represents that the Plans are ‘“em- 


- ployee pension benefit plans” subject to the Employees’ 


Retirement Income Security Act of 1974 (“ERISA”). 


The Plans provide that employees of the Firm and its 
partners are eligible for participation therein if they are at 
least 25 years of age and have completed (i) in the case of 
the Service Staff Plan, one year of service with the Firm, 
and (ii) in the case of the Retirement Plan, three years of 
service. Contributions by the Firm under the Retirement 
Plan on behalf of participants therein will be comparable in 
terms of percentages of compensation, to the Firm's contri- 
butions under the Service Staff Plan on behalf of partici- 
pants therein. 


The Plans are funded through a single trust (the “Trust’) 
which is governed by a single trust agreement. Chemical 
Bank (the “Trustee”) is the trustee, with J. & W. Seligman & 
Co., a registered investment adviser (“Seligman”), as in- 
vestment manager of the assets held in the Trust to the 
extent that such assets represent investments and reinvest- 
ments of Firm contributions and amounts attributable 
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thereto. Investment discretion with respect to amounts rep- 
resenting voluntary personal contributions made by partici- 
pants under the Plans is described below. None of the 
assets of the Plans will be invested in any collective or 
commingled fund containing assets other than assets of the 
Plans. 


A. Firm Contributions 


Under the Retirement Plan, a participant may designate one 
or more of three funds within the Trust for investments of 
contributions made by the Firm on his behalf: a “Common 
Stock Fund”, consisting essentially of such common stocks 
as may be selected by the investment manager; a ‘Fixed 
Income Fund”, consisting essentially of such securities, 
other than common stocks, as may be selected by the 
investment manager; and a “Short-Term Investment Fund”, 
consisting of short-term obligations issued or guaranteed by 
the Federal Government, commercial paper rated A-1 or 
better by Standard & Poors Corporation, certificates of 
deposit issued by banks which have been approved by the 
Chemical Bank Senior Investment Policy Committee, and 
bankers acceptances of commercial banks approved by the 
Chemical Bank Senior Investment Policy Committee. The 
interests of participants in the Common Stock Fund, the 
Fixed Income Fund, and the Short-Term Investment Fund 
are represented by units in those respective funds. Partici- 
pants under the Service Staff Plan do not choose in which 
of these funds Firm contributions will be invested, since their 
benefits in respect of such contributions are fixed benefits 
determined in accordance with formulae provided in that 
plan. 


B. Voluntary Personal Contributions 


For periods of service beginning on or after January 1, 
1976, and subject to favorable action by the Commission on 
Applicant's exemption request, each participant under either 
plan will be permitted, at his option, to make voluntary 
contributions in an annual amount which, when added to the 
principal amount of all previous voluntary contributions 
made by him, will not exceed 10% of his total earnings from 
the Firm (not in excess of $100,000 for any fiscal year of the 
Firm) during all periods of time that he was an active 
participant in the plan. For such purposes, however, a 
participant will not be deemed to have been an active 
participant prior to January 1, 1976 unless and until the 
Internal Revenue Service has determined that the making of 
voluntary contributions on the basis of participation prior to 
January 1, 1976 will not adversely affect the qualified status 
of the Plans under Section 401(a) of the Code. The amount 
of the voluntary contributions by participants during each 
fiscal year of the Firm will also be limited as required by 
Section 415 of the Code. Voluntary contributions by active 
participants under the Plans will be invested, in accordance 
with elections made by them thereunder, in one or more of 
three investment funds consisting of the same respective 
types of investments as the three funds established under 
the Retirement Plan for the investment of Firm contributions. 
The Trustee itself (and not Seligman) will direct investments 
for each of the voluntary contributions funds. 


Participants in the Plans will be permitted to designate, in 
multiples of 10%, the portion of each voluntary contribution 
to be invested in each of the three funds available for 


investment of such contributions. Benefits for participants in 
respect of their voluntary contributions under the Plans will 
depend on the investment experience of the voluntary 
contribution funds of the Plans. 


C. Administration of Plans 


The plans are administered by an administrative committee 
consisting of not less than three partners of the Firm. The 
administrative committee has general authority with respect 
to administration of the Plans, which includes forwarding 
contributions under the Plans to the Trustee, instructing the 
Trustee as to amounts to be invested in or withdrawn from 
the various funds in which assets of the Plans may be 
invested; and directing the Trustee to make payments from 
the assets of the Plans. 


The administrative committee also has authority to employ 
actuaries, investment managers, accountants and other 
experts to assist in administration of the Plans. Applicant 
has for many years engaged the services of a planning and 
actuarial consulting organization for employee benefit plan 
matters. The Plans further provide that an advisory commit- 
tee shall be appointed by the Firm to consult with the Firm, 
the Trustee, and the investment manager with respect to the 
methods of funding the Plans. 


Ill. Reporting and Disclosure to Plan Participants 


As “employee pension benefit plans” within the meaning of 
ERISA, Applicant's Plans are subject to reporting and 
disclosure requirements, as well as certain other require- 
ments, thereunder. These include the following: (1) within 
90 days after a favorable ruling is received from the Internal 
Revenue Service concerning qualification of the Plans (or, if 
later, by March 31, 1977), a “summary plan description” 
must be distributed to participants, which description is 
required to describe the Plans in “‘a manner calculated to be 
understood by the average plan participant’; (2) a summary 
annual report must be distributed to each participant and to 
each beneficiary receiving benefits under the Plans, which 
summary must state that the full annual report for the Plans 
is available as described below; (3) Form EBS-1, a six-page 
form describing various provisions of the Plans is required 
to be filed with the Department of Labor and amended 
within 60 days after any material changes in the Plans; (4) 
detailed annual reports, including schedules of assets held 
for investment purposes at the end of the year and financial 
statements certified by an independent qualified public 
accountant, must be filed with the Department of Labor and 
the Internal Revenue Service; (5) all reports and other basic 
documents relating to the Plans are required to be made 
available at no charge to participants for their review, and 
copies thereof must be supplied at a charge not in excess of 
25 cents per page; (6) each participant must be furnished 
on request, but not more than once a year, with a statement 
of his accrued and vested benefits under the Plans; and (7) 
an “ERISA Notice,” briefly describing to participants their 
rights to information about the plans is required to be 
distributed. 


In addition, Applicant has, without charge, distributed copies 
of the Plans to participants and will make available to 
participants on request the latest interim financial state- 
ments of the Plans’ investment funds, including detailed 
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schedules of assets. Applicant has not distributed and does 
not intend to distribute, any type of promotional material 
relating to the Plans. 


Finally, Applicant does not request (and the exemptive 
authority vested in the Commission by Section 3(a)(2) does 
not authorize) any exemption from the provisions of Section 
17 of the Act, any other applicable anti-fraud provisions 
contained in the securities laws, or any rules adopted 
* pursuant thereto. 


IV. Applicant's Arguments 


Applicant contends that were ihe Firm a corporation, rather 
than a partnership, interests or participations issued in 
connection with the Plans would be exempt from registration 
under Section 3(a)(2) of the Act, because no person who 
would be an “employee” within the meaning of Section 
401(c)(1) of the Code would participate in the Plans. Appli- 
cant argues that the mere fact that it conducts its business 
as a partnership rather than as a corporation should not 
result in a requirement that interests in the Plans be 
registered under the Act. 


Applicant also maintains that were the Firm’s partners not 
permitted to participate in the Plans, the interests or partici- 
pations issued in connection with the Plans would be 
exempt under Section 3(a)(2) since no other persons cov- 
ered by the Plans would be “employees” within the meaning 
of Section 401(c)(1) of the Code. Applicant argues that 
there is no valid basis for a contrary result merely because 
the Plans also cover partners in the Firm. 


Finally, Applicant argues that the characteristics of the 
Plans are essentially typical of those maintained by many 
single corporate employers and that the legislative history of 
the relevant language in Section 3(a)(2) of the Act does not 
suggest any intent on the part of Congress that interests 
issued in connection with single-employer Keogh plans 
necessarily should be registered under the Act. Rather, 
Congress excluded interests issued in connection with 
Keogh plans from the Section 3(a)(2) exemption primarily 
out of concern over interests or participations in commingled 
or collective Keogh funds which might be marketed by 
sponsoring financial institutions to self-employed persons 
unsophisticated in the securities field. Applicant argues that 
its Plans are distinguishable from such funds, and that 
under the circumstances, granting the requested exemption 
would be appropriate in the public interest, consistent with 
the protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
application accompanied by a statement of the nature of his 
interest, the reasons for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be filed 


720/SEC DOCKET 


contemporaneously with the request. An order disposing of 
the matter will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12894/October 15, 1976 


In the Matter of 


MIDWEST STOCK EXCHANGE, INC. 
120South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-76- 15) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 30, 1976, the Midwest Stock Exchange, Inc. filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of a proposed rule change. The rule 
proposal changes, from a net commission basis to an 
agency transaction basis, the manner in which a transaction 
fee for sales effected on the floor of the exchange is 
charged to certain members. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release [Securities Exchange 
Act Release No. 12757 (September 1, 1976)], and by 
publication in the Federal Register [41 Fed. Reg. 39118 
(September 14, 1976)]. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed rule 
change be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 








pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12895/October 15, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE NEW YORK STOCK EXCHANGE File No. SR-NYSE- 
76-52 


The New York Stock Exchange, Inc. submitted on October 
8, 1976 a proposed rule change under Rule 19b-4 to 
change the manner in which it bills its members for fees 
incurred by the exchange, for sales of securities on the 
exchange floor, pursuant to Section 31 of the Securities 
Exchange Act of 1934. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A)(ii) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 18, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-NYSE-76-52. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 12896/October 15, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE DEPOSITORY TRUST COMPANY (File No. SR-DTC- 
76-10) 


The Depository Trust Company (“DTC”) submitted on Octo- 
ber 13, 1976, a proposed rule change pursuant to Rule 19b- 
4 under the Act, regarding the establishment of procedures 
for an issuer dividend reinvestment service. The proposed 
service allows participants to maintain such securities on 
deposit with DTC and to reinvest dividends on all or a 
portion of the securities. 


_ Publication of the submission is expected to be made in the 


Federal Register during the week of October 18, 1976. 
Interested persons are invited to submit written data, views 
and argumenis concerning the submission within twenty- 
one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-DTC-76-10. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspection 
at the Securities and Exchange Commission's Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D. C. Copies 
of the filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12897/October 15, 1976 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULEMAK- 
ING BOARD 


File No. SR-MSRB-76-9 


On October 14, 1976, the Municipal Securities Rulemaking 
Board submitted pursuant to Rule 19b-4 an amended pro- 
posed rule change which would require brokers, dealers 
and municipal securities dealers to send written confirma- 
tions of municipal securities transactions to customers and 
would prescribe the information to be provided on the 
confirmations. The original proposal was submitted on Au- 
gust 9, 1976. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 18, 1976. In 
order to assist the Commission to determine whether to 
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approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-MSRB-76-9. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation 
pursuant to deiegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12898/October 15, 1976 


Admin. Proc. File No. 3-4659 
In the Matter of 

F. K. KERPEN & CO., INC. 
27 Washington Square North 
New York, New York 

and 

FRED K. KERPEN 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Failure to Supervise 


In proceeding for review of disciplinary action by registered 
securities association, where registered principal of member 
of association failed to take timely steps to discover conver- 
sion of customers’ funds by member's registered represent- 
ative and prevent such incidents from occurring in the 
future, association's imposition of sanctions, affirmed. 
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APPEARANCES: 
Fred K. Kerpen, for applicants. 


Lloyd J. Derrickson and Andrew McR. Barnes, for the 
National Association of Securities Dealers, Inc. 


Review proceedings with respect to a decision dated March 
11, 1975, by the Board of Governors of the National 
Association of Securities Dealers, Inc. The record was 
certified to the Commission on October 11, 1975. Oral 
argument was waived. 


F. K. Kerpen & Co., Inc. (‘the firm’), a member of the 
National Association of Securities Dealers, Inc. (“NASD”), 
and Fred K. Kerpen (‘“Kerpen”), its registered principal, 
seek review of disciplinary action taken against them by the 
NASD. The NASD found that Kerpen and the firm failed 
properly to supervise a registered representative who con- 
verted certain customers’ funds to his own use, and that 
such failure resulted in violations of Sections 1 and 27 of 
Article !ll of the NASD’s Rules of Fair Practice. ' 


The NASD imposed censure upon, and assessed costs 
against, both Kerpen and the firm, and imposed a ten-day 
suspension from association with any NASD member upon 
Kerpen. 2 


The incidents giving rise to the NASD’s action against 
Kerpen and the firm relate to the conduct of Fabian Neben- 
zahl, formerly a registered representative with the firm. The 
NASD’s findings concerning Nebenzahl’s misconduct, which 
are discussed below, are not disputed by applicants; nor 
has Nebenzahl sought Commission review of the discipli- 
nary action taken against him by the NASD as a result of 
such findings.? The applicants do, however, disagree with 
the NASD’s conclusions with regard to what Kerpen should 
have done to discover Nebenzahl’s improper actions and 
prevent some of, them from occurring. Applicants also 
suggest that, to the extent they might have violated the 
NASD’s Rules of Fair Practice, the sanctions imposed by 
the NASD are excessive. 


The NASD found that, during the period from about August 
15, 1968 to April 3, 1970, Nebenzahl, on four separate 
occasions, caused the liquidation of shares of The Dreyfus 
Fund, Inc. in the accounts of two of his customers, and 
converted the funds received from such liquidations to his 
own use. Furthermore, the NASD found that during this 
same period Nebenzahi received seven checks from three 
different customers intended for investment in either The 
Dreyfus Fund, Inc. or The Dreyfus Leverage Fund, Inc., and 
that in these instances Nebenzahl also converted the mon- 
ies to his own use. 


Kerpen terminated Nebenzahl's employment with the firm in 
September 1971, following the receipt of complaints in July 
of that year from three of the customers whose funds were 
converted by Nebenzahl. However, the NASD concluded 
that Kerpen should have acted sooner. It found that Kerpen 
had reason to believe, at least as early as February 1970, 
that Nebenzahl had converted a customer's monies in- 
tended for investment. This customer instituted legal action 
resulting in a judgment against Nebenzahl on October 10, 
1970. Kerpen was served with an attachment in connection 
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with that case, although the attachment was released 
shortly thereafter when the customer apparently agreed to 
accept Nebenzahl’s promise of restitution. 


The NASD reasoned that these events, coupled with the 
fact that Kerpen had earlier received a copy of a complaint 
from one of Nebenzahl’s customers to the Dreyfus Fund 
concerning unauthorized liquidations of his and his wife’s 
accounts, should have prompted Kerpen to investigate 
thoroughly Nebenzahl’s accounts and activities. The NASD 
also noted that, even as late as the hearing before the 
District Business Conduct Committee, Kerpen had not 
drafted new supervisory procedures which would prohibit 
representatives from accepting cash from customers for 
investment. The NASD suggested that, in view of the 
circumstances, such a failure illustrated an intolerably lax 
attitude on the part of Kerpen with regard to his supervisory 
responsibilities. 


The applicants argue, in effect, that their failure to take 
action against Nebenzahl at an earlier date was not unrea- 
sonable in view of the circumstances existing at the time. 
They suggest that the first question to come to Kerpen’s 
attention regarding Nebenzahl’s handling of accounts was 
the aforementioned complaint by a customer to the Dreyfus 
Fund concerning unauthorized liquidations. It is contended 
that this complaint, which involved allegations of forgery, 
seemed incredible when it was made, even though the 
allegations later proved to be correct. Applicants suggest 
that Kerpen’s failure to take such allegations seriously at the 
time was reasonable in view of the fact that Nebenzahi 
previously had enjoyed a good reputation in the broker- 
dealer commuiity, and in view of the further fact that the 
Dreyfus Fund failed to communicate with applicants further 
with respect to this matter after forwarding the complaint. 


The NASD concedes the possibility that Kerpen might have 
been justified initially in overlooking this complaint. It ap- 
pears to have considered his knowledge of this complaint 
only in the context of Kerpen’s failure to investigate Neben- 
zahl’s activities after it later became clear that another of his 
customers was experiencing difficulty. The applicants argue, 
in substance, that by the time of the later complaint, the 
earlier one had been dismissed from Kerpen’s mind and 
thus is not relevant to the question of what action he should 
then have taken. The applicants go on to suggest that, with 
respect to the later complaint, the customer did not pursue 
the legai action he had instituted; that Nebenzahi attempted 
to make restitution; and that Kerpen felt at the time that he 
should attempt to rehabilitate Nebenzahl, rather than deal 
harshly with him. 


We are not persuaded by such reasoning, particularly in 
view of the clear responsibility for supervision which long 
has been imposed upon broker-dealers and persons con- 
trolling them.4 Even assuming, arguendo, that Kerpen was 
justified in not terminating Nebenzahl’s employment with the 
firm immediately when it became clear that at least one 
customer's funds had been converted, Kerpen at the very 
least should have examined thoroughly all of Nebenzahl’s 
accounts, especially the one which had been the subject of 
the earlier complaint to the Dreyfus Fund. Accordingly, we 
affirm the NASD’s findings of violation. 


The only remaining question is whether the sanctions im- 


posed by the NASD are excessive or oppressive.5 The 
applicants argue that they are, at least with respect to the 
ten-day suspension imposed upon Kerpen. They object to 
what they suggest is the NASD’s reliance upon Kerpen's 
failure to draft new supervisory procedures which would 
prohibit registered representatives from accepting cash for 
investment. They contend, inter alia, that such new proce- 
dures were not necessary because the volume of the firm's 
business had dwindled to virtually nothing by the time the 
proceeding against applicants was instituted, and that fail- 
ure to draft such procedures does not reflect a lax attitude 
on the part of Kerpen. They also suggest that suspension is 
unnecessary in this case since the firm no longer has any 
full-time employees, and Kerpen himself devotes only part 
of his time to it. 


The NASD fashioned the sanctions in light of its finding that 
Kerpen failed to investigate thoroughly Nebenzahl’s activi- 
ties for a considerable period of time after the need for such 
an investigation should have been clear. Its observation 
concerning Kerpen’s failure to draft new procedures was 
only incidental to that finding. We recognize that Kerpen’s 
personal honesty has not been called into question in this 
proceeding. This fact, coupled with Kerpen’s acknowledge- 
ment that he did not use proper judgment in dealing with 
Nebenzahl, is sufficient to convince us that applicants are 
unlikely to repeat these violations. 


However, we are mindful that impressing upon applicants 
the importance of their obligations is only one of the 
purposes of imposing sanctions. The sanctions in this case 
are also intended to illustrate to other persons the com- 
mendable seriousness with which the NASD regards a 
failure to supervise properly, a concern fully shared by this 
Commission.® Under the circumstances, we are unable to 
conclude that the sanctions imposed on applicants are 
excessive or oppressive. 7” 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS, and POLLACK). 


George A. Fitzsimmons 
Secretary 





1 Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade. Section 27 of Article lil requires, inter 
alia, that each member establish and enforce written proce- 
dures which will enable it to supervise properly the activities 
of registered representatives to assure compliance with 
applicable laws and NASD rules; and that each member 
periodically examine customer accounts to detect and pre- 
vent irregularities. Section 27 also provides, inter alia, that 
final responsibility for proper supervision rests with the 
member. 


2 The ten-day suspension represented an increase of the 
sanction by the NASD’s Board of Governors over that 
imposed by the District Business Conduct Committee, which 
had imposed only censure upon Kerpen and the firm and 
assessed costs. The District Committee also ordered Ker- 
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pen and the firm to follow certain procedures concerning 
supervision and hiring of sales personnel, and the handling 
of customer complaints. The Board of Governors eliminated 
the specific imposition of these obligations, stating that such 
imposition was unnecessary since the obligations were 
imposed upon Kerpen and the firm by virtue of their 
registrations with the NASD. 


3 The NASD found that Nebenzahi had violated certain 
provisions of Article Ill of its Rules of Fair Practice, and 
permanently barred him from association with any member 
of the NASD. The NASD also fined Nebenzahl $25,000, and 
assessed costs against him. 


4 See, e.g., R. H. Johnson & Co., v. S.E.C., 198 F.2d 690 
(C.A. 2, 1952), cert. denied, 344 U.S. 855 (1952); Kamen & 
Company, 43 S.E.C. 97 (1966); and L. B. Securities Corpo- 
ration, 42 S.E.C. 885 (1966). 


5 Section 19(e)(2) of the Securities Exchange Act of 1934. 
That section also includes within our review function the 
question of whether a sanction imposes an undue burden 
on competition. The applicants have made no claim that 
such a burden is imposed in this case, nor would there 
appear to be any basis for such a claim. 


6 See Kamen & Company, supra, note 4. Compare Reuben 
Rose & Co., Inc., 43 S.E.C. 110 (1966). 


7 In arriving at our determination with respect to this matter, 
we see no relevance in applicants’ suggestion that only 
they, and not the investment company the shares of which 
were improperly redeemed, have been the subject of disci- 
plinary action. Nor could Kerpen’s failure properly to super- 
vise be excused by the fact that certain of Nebenzahl’s 
customers might have assured Kerpen thai the difficulties 
were being dealt with adequately. Cf. Hughes v. S.E.C., 174 
F.2d 969 (C.A.D.C., 1949). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12898/October 15, 1976 


Admin. Proc. File No. 3-4659 
In the Matter of 

F. K. KERPEN & CO., INC. 
27 Washington Square North 
New York, New York 

and 

FRED K. KERPEN 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 
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ORDER AFFIRMING DISCIPLINARY ACTION TAKEN BY 
REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this day, it 
is 


ORDERED that the sanctions imposed and the costs as- 
sessed by the NASD against F. K. Kerpen & Co., Inc. and 
Fred K. Kerpen be, and they hereby are, affirmed. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12899/October 15, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE AMERICAN STOCK EXCHANGE, INC. File No. SR- 
Amex-76-23 


The American Stock Exchange, Inc. (“Amex”) submitted on 
October 8, 1976 a proposed rule change under Rule 19b-4 
to rescind Rules 957 and 983 of the “Amex Option Rules” 
which require the filing with Amex of certain information 
which is available to the Exchange through other sources. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 18, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-Amex-76-23. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 ! Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 











SECURITIES EXCHANGE ACT OF 1934 
Release No. 12900/October 18, 1976 


Administrative Proceeding File No. 3-5094 
In the Maiter of 


MULLER & COMPANY 
25 Broadway Street 
New York, New York 10005 


For continued membership in the National Association of 
Securities Dealers, Inc. with 


STEPHEN R. FLAKS 
As a controlled person. 


ORDER DENYING A STAY 


Stephen R. Flaks has applied for a stay of an order of the 
National Association of Securities Dealers, Inc. (“NASD”) 
denying continued membership to Muller & Co. with Flaks 
as a controlled person. 


Flaks is presently barred from association with any NASD 
member. Under the Securities Exchange Act of 1934, the 
Commission has no power to grant a stay in such circum- 
stances 


Accordingly, it is ordered that Flaks’ application for a stay 
be, and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12901/October 18, 1976 


Administrative Proceeding File No. 3-5085 

In the Matter of 

SCM OVERSEAS CAPITAL CORPORATION 
Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 1, 1976 to 
request a hearing on an Application by SCM Overseas 
Capital Corporation (the “Applicant’), a wholly-owned sub- 
sidiary of SCM Corporation (“SCM”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934 for an order 
exempting the Applicant from the reporting requirements of 
Section 13 of the 1934 Act. 


The Applicant operates as an overseas financing vehicle for 
SCM and its subsidiaries. The Applicant's 51/4% Convertible 


Subordinated Guaranteed Debentures due 1989 are listed 
on the New York Stock Exchange, where very few trading 
transactions have occurred. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12902/October 18, 1976 


in the Matter of 


American Stock Exchange, !nc. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-76-24) 


NOTICE OF FILING OF PROPOSED RULE CHANGES BY 
THE AMERICAN STOCK EXCHANGE, INC. 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act’), as amended by 
Pub. L. No. 94-29, §16 (June 4, 1975) notice is hereby 
given that on October 8, 1976, the American Stock Ex- 
change, Inc. filed with the Commission copies of the pro- 
posed rule changes. The proposed rule changes would (1) 
add the requirement that compared trades used to effect the 
computerized comparison and clearance of options transac- 
tions agree as to trade date if other than the date of 
submission (Rule 963); and (2) permit allocations of exer- 
cise assignment notices to customers on the basis of the 
type of margin deposited with respect to their short positions 
as directed to do so by the Options Clearing Corporation 
(Rule 981(a)). 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 18, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capito! Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-Amex-76-24. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-reguiatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12903/October 18, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (“Exchange Act’) the single ten day suspension of 
exchange and over-the-counter trading for the period 
commencing at 3:15 p.m. (EDT) on October 18, 1976 and 
terminating at midnight (EDT) on October 27, 1976 of the 
securities of Richford Industries, Inc. (“Richford’), a Dela- 
ware corporation with principal executive offices located at 
6250 N.W. 35th Avenue, Miami, Florida 33147. 


The Commission ordered the suspension of trading at the 
request of the company because of the lack of adequate 
and accurate public information about Richford’s financial 
condition. 


The Commission cautions broker-deaiers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in Washing- 
ton, D. C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any broker 
or dealer enters any quotation which is in violation of said 
rule, the Commission will consider the need for prompt 
enforcement action. 


!f any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, such 
person may petition the Commission that it not renew the 
suspension. Such petition should be filed with the Commis- 
sion in accordance with the procedure set forth in Securities 
Exchange Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12904/October 19, 1976 


Admin. Proc. File No. 3-4977 


In the Matter of 
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SAMUEL L. GRAW 
doing business as 


SAMUEL L. GRAW CO. 
257 Bellview Terrace 
Hillside, New Jersey 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER SETTING ASIDE ACTION OF REGISTERED SE- 
CURITIES ASSOCIATION! 


In this appeal from disciplinary action taken by the National 
Association of Securities Dealers, Inc. against a sole propri- 
etor, the record does not show that appellant was a member 
of the Association at the time it initiated proceedings against 
him. 2 


Accordingly, IT IS ORDERED that the disciplinary action 
taken against Samuel L. Graw by the National Association 
of Securities Dealers, Inc. be, and it hereby is, set aside in 
all respects. 3 


By the Commission. 4 


George A. Fitzsimmons 
Secretary 





1 The decision of the Association’s Board of Governors was 
rendered on February 6, 1976. Oral argument was heard on 
October 7, 1976. 


2 The action consisted of an assessment of costs in the sum 
of $349. It was based on certain transactions in new issues 
that the Association deemed violative of the standards that 
govern its members in that area. The Association itself 
described the infractions as “technical.” 


3 Compare Arthur Shulman, 42 S.E.C. 457 (1964). 


4 Chairman Hills did not participate. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12905/October 19, 1976 


Admin. Proc. File No. 3-4243 
In the Matter of 

EDWARD C. JAEGERMAN 
35 Maple Lane 

Greens Farms, Connecticut 


OPINION OF THE COMMISSION 


BROKER-DEALER PROCEEDINGS 





Grounds for Remedial Sanction 
Misappropriation of Customers’ Securities 
Where managing partner of registered broker-dealer aided 


and abetted firms’s hypothecation of customers’ fully paid 
and excess margin securities, and improperly authorized 


. Sale for firm’s account of stock dividend “overages”, held, 


in public interest to bar partner from association with any 
broker or dealer, with a right to become so associated in a 
supervised capacity after two years, upon a satisfactory 
showing of adequate supervision. 


APPEARANCES: 
Edward C. Jaegerman, pro se. 


Donald N. Malawsky, Franklin D. Ormsten, Peter B. Shaef- 
fer and Edward |. Shapiro, of the New York Regional Office 
of the Commission, for the Division of Enforcement. 


These broker-dealer proceedings under the Securities Ex- 
change Act of 1934 were instituted by order of March 27, 
1973. Administrative Law Judge Edward B. Wagner filed his 
initial decision on October 6, 1975. The record was certified 
to the Commission on January 6, 1976. Oral argument was 
waived. The matter was submitted on the briefs. 


Edward C. Jaegerman was managing partner of Charles 
Plohn & Co., a former New York Stock Exchange member 
firm,’ from October 1968 until his resignation on August 18, 
1970. The administrative law judge found, among other 
things, that Jaegerman willfully aided and abetted violations 
by Plohn of antifraud provisions of the securities laws. From 
that determination, and from the sanction which the law 
judge imposed, Jaegerman appeals. 


It is undisputed that Plohn, without its customers’ knowledge 
or consent, pledged customers’ fully paid and excess mar- 
gin securities? as collateral for loans to the firm. The law 
judge found Jaegerman directly responsible in connection 
with two such instances. On the basis of our independent 
review of the record, we affirm the law judge’s conclusion. 


As Jaegerman was well aware, from at least late April 1970 
until Jaegerman’s resignation from the firm, Plohn was 
experiencing a severe shortage of working capital. In early 
May, there was a sharp break in the market for listed 
securities. And on Friday, May 15, Plohn’s cashier received 
requests for almost $1,000,000 additional collateral from the 
firm’s lending banks. 


The cashier was under instructions from Plohn’s margin 
department to segregate customers’ fully paid and excess 
margin securities to prevent their being used as collateral 
for loans to the firm. Yet, on May 15, the cashier delivered 
2,400 shares of Radio Corporation of America stock and 
3,000 shares of Chrysler stock to the European American 
Bank in response to its request for additional collateral. He 
did so despite the fact that the firm’s books did not show 
that those securities were available for that purpose. 


Jaegerman was informed on May 15 of the banks’ demand 
for additional collateral. He knew that the cashier had asked 
the margin department to revalue its customers’ accounts 
over the weekend in an effort to find additional securities 
that could be released from segregation. He was also aware 
that, in the meantime, the cashier was improperly pledging 
customers’ fully paid and excess margin securities. 


On May 19, Jaegerman was informed that the weekend 
revaluation had failed, and that the improperly pledged 
securities could not be retrieved unless additional capital 
were provided. But by the end of May the securities had not 
been retrieved. In fact, as of May 29, Plohn had improperly 
pledged as collateral for bank loans to the firm $63,115 
worth of customers’ fully paid and excess margin Radio 
Corporation stock, and $77,763 worth of such Chrysler 
stock. 


The second instance in which Jaegerman was directly 
involved in the misappropriation of customers’ securities 
was the firm’s pledge of fully paid American Telephone & 
Telegraph debentures. In April 1970, Plohn, acting as 
broker, purchased more than $900,000 worth of such de- 
bentures for its customers on a “when-issued” basis. On the 
settlement date, June 8, 1970, the firm did not have enough 
money to make payment. To raise that money, it pledged 
the debentures, of which almost half had already been fully 
paid for, as collateral for a loan of $775,000. By the close of 
business on June 26, almost all of the debentures had been 
paid for. And Plohn was using most of them to secure a loan 
to the firm of $650,000. 


On June 8, the firm’s cashier had informed Jaegerman that 
Plohn lacked sufficient working capital to pay for the deben- 
tures, and that it would be necessary to secure “a special 
loan.” The record does not show that Jaegerman was told 
on that day that fully paid debentures would be used as 
collateral to obtain the loan. But, in light of what had 
occurred in May, if he did not know he should have made 
appropriate inquiry. In any event, within two weeks after 
June 8 and after customers had begun complaining that 
they had not received their debentures, Jaegerman was 
specifically advised by the head of the firm’s margin depart- 
ment that customers’ fully paid AT&T debentures were 
being used as collateral for a firm loan. Yet when Jaeger- 
man left the firm on August 18, the situation had still not 
been remedied. Indeed it was not until November 1970 that 
the loan was completely repaid and the firm retrieved all of 
the AT&T debentures. 3 


We conclude, as did the administrative law judge, that, as a 
result of his involvement in the misappropriation of cus- 
tomers’ securities, Jaegerman willfuly aided and abetted 
violations of Section 10(b) of the Securities Exchange Act 
and Rule 10b-5 thereunder. 4 


Ul. 
The administrative law judge found that Jaegerman commit- 
ted additional violations of the above antifraud provisions in 
connection with Plohn’s misappropriation of certain securi- 
ties which the firm received in the form of stock dividends. 


The securities in question were “overages”, the result of 
Plohn receiving more dividends from the issuing corpora- 
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tions than its books showed were due to customer, partner 
or firm accounts. The firm’s usual practice was to leave 
such overages in the dividend accounts which the firm 
maintained for each security, pending claims by those 
entitled to them. If no claims were made within the five 
years provided by a New York State statute, the stock was 
turned over to the state. The manager of Plohn’s dividend 
department testified that he had never experienced a situa- 
tion in which such overages were found to belong to the 
firm, and that such an eventuality was only “very remotely 
possible.” 


As part of the firm's search for additional working capital, a 
list of such overages was prepared and given to the firm’s 
“coordinator” who met with Jaegerman and two other 
partners of the firm in early August 1970. With full knowl- 
edge of the circumstances, Jaegerman and the others 
authorized the sale of the overages for the firm’s account in 
order to raise additional capital. The securities were sold on 
August 7 for more than $85,000. Subsequently the firm had 
to honor claims by persons whose securities it had misap- 
propriated. 


We think it clear, as did the law judge, that Jaegerman 
willfully aided and abetted violations of the previously cited 
antifraud provisions in connection with Plohn’s conversion of 
stock overages. > 


IV. 


The administrative law judge concluded that Jaegerman 
should be barred from association with any broker or dealer 
with the proviso that, after two years, he could become so 
associated in a non-proprietary, non-supervisory capacity, 
upon a Satisfactory showing that he would be adequately 
supervised. 


Jaegerman says that this is too severe. He asserts, among 
other things, that sone of Plohn’s customers was harmed, 
that all customers’ claims were eventually made good out of 
the firm’s own resources, that the firm voluntarily reported 
its financial problems at the earliest opportunity and took 
every possible step to correct them, that the drastic drop in 
the market price of the firm’s proprietary securities was 
“unforeseen and unforeseeable”, and that he himself suf- 
fered substantial financial losses. 


These factors are of some weight. But the administrative 
law judge took due account of them. His proviso looking 
toward Jaegerman’s eventual return to the business in a 
supervised capacity shows that. 


Jaegerman deliberately participated in the conversion of 
other people’s property to his firm’s use.® True, his firm was 
in desperate straits. But this did not justify his actions. 


An appropriate order will issue. 

By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS), Commissioner POLLACK not partici- 
pating. 


George A. Fitzsimmons 
Secretary 
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1 Plohn’s broker-dealer registration was revoked in these 
proceedings on the basis of its consent. Securities Ex- 
change Act Release No. 12033 (January 22, 1976), 8 SEC 
Docket 1099. 


2 During the period in question, the New York Stock Ex- 
change required members to segregate that portion of the 
stocks in a customer’s account having a market value in 
excess of 140% of the debit balance therein. This formula 
for computing the amount of a customer's “excess margin 
securities” has been incorporated into our Rule 15c3-3 
under the Securities Exchange Act. 


3 Jaegerman challenges the testimony on which the above 
and subsequent findings against him are based. But the 
administrative law judge who heard the witnesses and 
observed their demeanor credited that testimony. We find 
no basis for disturbing his assessment. 


4 See Strouse, Thomas and Whelan, Inc., 29 S.E.C. 297, 
299 (1949); Investment Registry of America, Inc., 21 S.E.C. 
745, 752 (1946); Weiss, Registration and Regulation of 
Brokers and Dealers, p. 181 (1965). 


5 However, unlike the law judge, we are unable to conclude 
that a report recommending the stock of Clinton Oil Com- 
pany, that Plohn sent to customers at Jaegerman’s request, 
contained material omissions. Consequently, we find no 
violations by Jaegerman in connection with that report. 
Moreover, on the basis of the record before us, we are 
unable to sustain the law judge’s findings of supervisory 
derelictions on Jaegerman’s part. 


§ That is the heart of the matter. The other charges that we 
have dismissed (see n. 5, supra) were peripheral. Hence 
our reversal of the administrative law judge's findings as to 
those matters has no bearing on the sanction question. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12905/October 19, 1976 


Admin. Proc. File No. 3-4243 
In the Matter of 


EDWARD C. JAEGERMAN 
35 Maple Lane 
Greens Farms, Connecticut 


ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that Edward C. Jaegerman be, and he hereby 
is, barred trom being associated with any broker or dealer 
with the proviso that, after two years from the date hereof, 
he may become so associated in a non-proprietary, non- 
supervisory capacity, upon a satisfactory showing that he 
will be adequately supervised. 








By the Commission. 
a» George A. Fitzsimmons 


Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12906/October 19, 1976 


Admin. Prod. File No. 
In the Matter of 


AMERICAN CHAIN & CABLE COMPANY, INC. 
File No. 81-232 


ORDER GRANTING APPLICATION PURSUANT TO SEC- 
TION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued an 
order granting the application of American Chain & Cable 
Company, Inc., a New York corporation, pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as amended, 
for an exemption from the provisions of Section 15(d) of that 
Act. 


It appeared to the Commission that the granting of exemp- 
tion would not be inconsistent with the public interest or the 
protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12907/October 19, 1976 


Administrative Proceeding File No. 3-4981 
In the Matter of 


NOLAN TWIBELL 
6980 East Girard Avenue 
Denver, Colorado 80222 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange Act of 
1934 Nolan Twibell has submitted an offer of settlement! 
which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that Twibell willfully violated Section 
17(a) of the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 thereun- 
der; and that it is in the public interest to impose the 
following sanctions specified in the offer of settlement. 


Respondent Twibell in his offer of settlement consents to: 


1. A suspension from association with any broker- 
dealer for eighty business days. 


2. Attendance, during the period of his suspension, at 
a course covering the National Association of Securi- 
ties Dealers rules and regulations and the Securities 
and Exchange Commission statutes, rules and regu- 
lations governing broker-dealers and securities sales- 
men. 


Accordingly IT |S ORDERED that Nolan Twibell be, and 
hereby is, suspended for eighty business days from associ- 
ation with any broker-dealer, and it is further 


ORDERED that Nolan Twibell be, and he is, required to do 
the acts that he has undertaken to do in his offer of 
settlement herein. 


The suspension is to commence on the second Monday 
following the date of this order. 


For the Commission by the Office of the Secretary pursuant 
to delegated authority. 


George A. Fitzsimmons 
Secretary 





‘In the Matter of Douglass & Co., Inc., et al. dated March 
3, 1976. The offer of settlement has been made for the sole 
purpose of settling this proceeding. The respondent named 
herein neither admits nor denies the allegations made 
against him. 


2 The findings herein bind no one other than Twibell. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12908/October 19, 1976 


Administrative Proceeding File No. 3-4981 
In the Matter of 

ROBERT BYRON STANAT 

R.R. 2, Box 377 

Pine, Colorado 80470 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange Act of 
1934 Robert Byron Stanat has submitted an offer of settle- 
ment’ which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 


settlement, it is found that Stanat willfully violated Sections 
5(a), 5(c), and 17(a) of the Securities Act of 1933 and 
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Sections 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 thereunder, and willfully aided and abetted 
violations of Sections 15(c)(2), 15(c)(3), and 17(a) of the 
Securities Exchange Act of 1934 and Rules 15c2-11(a)(4), 
15c3-3, 17a-3, and 17a-11 thereunder; and that it is in the 
public interest to impose the following sanctions specified in 
the offer of settlement. 2 


Respondent Robert Byron Stanat in his offer of settlement 
consents to: 


1. Suspension from association with any broker- 
dealer for sixty business days, followed by a bar from 
association with a broker or dealer in a proprietary, 
managerial or supervisory position, provided that he 
may apply to become reassociated with a broker or 
dealer in such capacities after 2'/2 years. 


2. An undertaking that, prior to the expiration of the 
suspension period, he will make a showing to the 
Commission's staff that he has attended a course 
covering the National Association of Securities Deal- 
ers and the Securities and Exchange Commission 
rules and regulations governing brokers and dealers. 


Accordingly IT IS ORDERED that Robert Byron Stanat be, 
and hereby is, suspended for sixty business days from 
association with any broker-dealer, followed by a bar from 
association with a broker or dealer in a proprietary, mana- 
gerial or supervisory position, provided that he may apply to 
become reassociated with a broker or dealer in such 
capacities after 2'/2 years. 


The suspension and limitations on the functions and activi- 
ties of the above-named respondent are to commence on 
the second Monday following the date of this order. 


For the Commission by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1 Jn the Matter of Douglass & Co., Inc., et al. dated March 
3, 1976. The offer of settlement has been made for the sole 
purpose of this proceeding. The respondent named herein 
neither admits nor denies the allegations made against him. 


2 The findings herein bind no one other than Stanat. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12909/October 19, 1976 


Administrative Proceedings 
File No. 3-5037 


In the Matter of 
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ROBERT LOWELL HAISMAN 
124 Alamo Avenue 
Santa Cruz, California 95060 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934,' Robert Lowell Haisman (‘“Hais- 
man”) has submitted an offer of settlement, without admit- 
ting or denying the allegations in the order for proceedings, 
which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that Haisman willfully violated and 
willfully aided and abetted violations of Section 17(a) of the 
Securities Act of 1933, as amended, and Section 10(b) of 
the Securities Exchange Act of 1934, as amended, and 
Rule 10b-5 thereunder, and that it is in the public interest to 
impose the sanctions specified in the offer of settlement. 2 


Accordingly, IT IS ORDERED that Haisman be, and hereby 
is, permanently barred from association with any broker- 
dealer, investment company, or investment adviser. 


This Order is to take effect at the opening of business on 
the second Monday after the date of this Order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1 In the Matter of Shaw Hooker & Co., et al. instituted June 
15, 1976. 


2 The findings herein are not binding on any other respond- 
ent named in these proceedings. 
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Release No. 12910/October 19, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 545/October 19, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9491/October 19, 1976 


Admin. Proc. File No. 3-4971 
In the Matter of 
FINANCIAL MANAGEMENT CORPORATION, et al. 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange Act, 
the Investment Advisers Act and Investment Company Act, ' 
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Beatrice M. Hergert and Financial Management Corporation 
(registrant) failed to answer the order that instituted these 
proceedings and are therefore in default. 2 


On the basis of that order it is found that: 


1. Hergert wilfully aided and abetted violations of 
Sections 10(a), 22(e), 30(b), 30(d), and 34(b) of the 
Investment Company Act and Rules 30b1-1 and 30d- 
1 thereunder. 


2. Hergert, wilfully violated, and wilfully aided and 
abetted violations of Section 10(b) of the Securities 
Exchange Act of 1934 and Rules 10b-5 thereunder. 


3. Registrant wilfully aided and abetted violation of 
Section 10(a) of the Investment Company Act. 


4. Registrant wilfully aided and abetted violation of 
Section 30(b) of the Investment Company Act and 
Rule 30b1-1 thereunder. 


5. Registrant wilfully aided and abetted violation of 
Section 34(b) of the Investment Company Act. 


Accordingly, IT IS ORDERED that effective at the opening 
of business on the second Monday after the date of this 
order: Beatrice M. Hergert be, and hereby is, barred from 
being associated with any broker or dealer, or investment 
adviser; and permanently prohibited from serving or actin 
as an employee, officer, director, member of an advisory 
board, investment adviser or depositor of, or principal un- 
derwriter for, a registered investment company or affiliated 
person of such investment adviser, depositor, or principa! 
underwriter, and that the registrations of Financial Manage- 
ment Corporation as an investment adviser and broker- 
dealer be, and hereby are, revoked. 


For the Commission, by its secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1 In the Matter of Financial Management Corporation, et al. 
instituted February 11, 1976. 


2 Rule 7(e) of the Commission’s Rules of Practice provides 
that the allegations in that order may be deemed true as to 
a defaulting respondent. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12911/October 19, 1976 


The Securities and Exchange Commission today an- 
nounced the approval of the amended fingerprinting plan 
submitted by the National Association of Securities Dealers, 
Inc. (“NASD”) pursuant to paragraph (c) of Rule 17f-2 [17 


CFR §240.17f-2] under Section 17(f)(2) of the Securities 
Exchange Act of 1934 (the “‘Act”’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975}]. Under the 
terms of the amendment, the NASD will collect fingerprint 
cards submitted by sole members of the Chicago Board 
Options Exchange, Inc., forward the cards to the Attorney 
General of the United States for identification and appropri- 
ate processing, and return the fingerprint cards and any 
information received as a result of such processing to the 
submitting members. This amended plan is approved pur- 


suant to the fingerprinting program established in Rule 17f- 
2. 


It is anticipated that NASD will contact those organizations 
covered by the terms of its plan directly regarding submis- 
sion of fingerprints pursuant to the plan. Partners, directors, 
officers, and employees of such organizations who do not 
meet the conditions for exemption from fingerprinting under 
paragraph (a) of the rule may satisfy the requirements of the 
rule by submission of fingerprints to the NASD pursuant to 
paragraph (c) of the rule and in accordance with the 
provisions of the plans. 


Statutory Basis and Competitive Considerations 


The approval of the amended fingerprinting plan filed by the 
National Association of Securities Dealers, inc. is made 
pursuant to Sections 2, 17(f), and 23(a) of the Securities 
Exchange Act of 1934. The Commission has determined 
that this approval would impose no burden on competition 
not necessary or appropriate in furtherance of the purposes 
of the Act and is not inconsistent with the public interest or 
the protection of investors. 


Solicitation of Public Comment 


All interested persons are invited to submit written state- 
ments of views and comments on the approval of the 
amended pian of the NASD to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 North 
Capito! Street, Washington, D. C. 205491. They should refer 
to File No. S7-605. All comments will be available for public 
inspection. 


By the Commission 


George A. Fitzsimmons 
Secretary 





1 The NASD plan was approved on June 22, 1976 (see 
Securities Exchange Act Release No. 12566) for a six 
month pilot period ending December 31, 1976. This plan, 
and the plans of the other participating self-regulatory 
organizations, will be reviewed before that date. 
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NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE BOSTON STOCK EXCHANGE 


File No. SR-BSE-76-12 


The Boston Stock Exchange submitted on October 18, 
1976, a proposed rule change under Rule 19b-4 to repeal 
its rules restricting options trading by specialists and other 
members while on the floor of the exchange. 


Publication of the submission is expected to be made in the 
Federal Register during the week of October 25, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-BSE-76-12. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT of 
1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19714/October 15, 1976 


In the Matter of 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 41011 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


(70-5901) 
ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE OF FIRST MORTGAGE BONDS AT COMPETITIVE 


BIDDING AND CAPITAL CONTRIBUTION FROM HOLD- 
ING COMPANY TO SUBSIDIARY 
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American Electric Power Company (“AEP”), a registered 
holding company, and Kentucky Power Company (‘‘Ken- 
tucky”), an electric utility subsidiary thereof, have filed an 
application-declaration and amendments thereto, with this 
Commission, pursuant to Sections 6(b) and 12 of the Public 
Utility Holding Company Act of 1935 (‘Act’) and Rules 45 
and 50 promulgated thereunder regarding the following 
proposed transactions. 


Kentucky proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Act, up to 
$30,000,000 aggregate principal amount of its First Mort- 
gage Bonds of a new series to mature in 2006. The interest 
rate (which will be expressed in a multiple of '/s of 1%) and 
the price to be paid to Kentucky for the Bonds (which shall 
not be less than 100% and shall not exceed 1023/4%) will 
be determined by competitive bidding. The terms of the 
Bonds will preclude Kentucky from redeeming any such 
Bonds prior to November 1, 1981, if such redemption is for 
the purpose of refunding such Bonds through the use, 
directly or indirectly, of borrowed funds at an effective 
interest cost of less than the effective interest cost to 
Kentucky of such Bonds. The Bonds will be issued as a new 
series of First Mortgage Bonds under the Mortgage and 
Deed of Trust, dated as of May 1, 1949 made by Kentucky 
to Bankers Trust Company, New York City and Joseph C. 
Kennedy (G. E. Maier, Sucessor Individual Trustee), as 
Trustees, as supplemented and amended and a new inden- 
ture supplemental thereto. 


AEP proposes, prior to or concurrently with the sale of the 
Bonds, to make one or more cash capital contributions 
aggregating $10,000,000 to Kentucky. 


The proceeds from the cash capital contribution and the 
sale of the Bonds, together with other funds which may 
become available to Kentucky, are proposed to be applied, 
to the extent available, to payment of unsecured short-term 
indebtedness consisting of notes payable to banks and to 
construction e-penditures. Kentucky states that on August 
18, 1976, $1. vc,900 of unsecured short-term debt was 
outstanding ac :+* is estimated that not to exceed 
$15,000,000 of such unsecured short-term debt will be 
outstanding at the time of the sale of the new Bonds. 
Kentucky also states that its construction programs for the 
calendar years 1976 and 1977 are presently estimated to 
amount to approximately $38,000,000 in each year. 


Kentucky estimates that it will incur, in connection with the 
proposed transactions, expenses and fees of $133,710, 
such amount including $30,000 in legal fees, $12,500 in 
certified public accountant fees, $14,500 charge of Trustee 
and $51,500 in total printing and engraving expenses. The 
fees and expenses of legal counsel for the successful 
bidder or bidders will be paid by such bidder(s) and are 
estimated at $15,000. 


The issuance and sale of the Bonds has been approved by 
the Public Service Commission of Kentucky. No other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said application-deciaration, as 
amended has been given in the manner prescribed in Rule 
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23 promulgated under the Act (HCAR No. 19685) and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective. 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be and hereby is granted and permitted 
to become effective, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19715/October 15, 1976 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-5912) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE BIDDING 
AND THE ISSUANCE AND SALE OF UNSECURED 
PROMISSORY NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Western Massachusetts 
Electric Company (“WMECO’”), an electric utility subsidiary 
company of Northeast Utilities (“NU”), a registered holding 
company, has filed an application-deciaration with this Com- 
mission pursuant to the Public Utility Holding Company Act 
(‘Act’), designating Sections 6(a), 6(b) and 7 of the Act and 
Rule 50(a)(2) promulgated thereunder as applicable to the 
following proposed transactions. All interested persons are 
referred to the application-declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


WMECO proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Aci, up to 
$30,000,000 principal amount of its First Mortgage Bonds, 
Series M, ___%, due November 1, 2006 (“Bonds”). The 
interest rate (which shall be a multiple of '/s of 1%) and the 
price, exclusive of accrued interest, to be paid to WMECO 
(which shall not be less than 100% nor more than 102.75% 
of the principal amount thereof) will be determined by the 
competitive bidding. WMECO will publicly invite written 


proposals for the purchase of the Bonds at least six days 
prior to entering into any contract or agreement for their 
sale. 


The Bonds will be issued under the First Mortgage Inden- 
ture and Deed of Trust (“the Mortgage Indenture”) dated as 
of August 1, 1954, between the Company and The First 
National Bank of Boston, Successor Trustee, as heretofore 
supplemented and amended by indentures supplemental 
thereto and as to be further supplemented and amended by 
a Forty-third Supplemental Indenture to be dated as of 
November 1, 1976. The terms shall include a provision that 
no Bonds shall be redeemed at the applicable optional 
redemption price prior to November 1, 1981, if such re- 
demption is for the purpose of or in anticipation of refunding 
such Bonds through the use, directly or indirectly, of funds 
borrowed by WMECO at an effective interest cost to 
WMECO of less than the effective interest cost to WMECO 
of the Bonds. 


WMECO also proposes prior to the sale of the Bonds to 
issue and sell its unsecured promissory notes equally to 
Chemical Bank and Citibank, N.A. in the aggregate principal 
amount of $20,000,000, maturing in 1980 in four equal 
semi-annual installments, the final installment being payable 
five years from the date thereof and bearing interest at a 
rate per annum of (i) 118% of the prevailing prime rate of 
Chemical Bank during the initial year, (ii) 120% of the 
primary rate during the second year, (iii) 122% of the prime 
rate during the third year and (iv) 124% of the prime rate 
thereafter (‘the Bank Loan”). Assuming a prime rate of 
63/4%, the effective interest rate will be as follows: first year 
at 118% = 7.965%; second year at 120% = 8.10%; third 
year at 122% = 8.235%; and, thereafter at 124% = 
8.370%. The Bank Loan will be subject to a commitment fee 
of 1/2 of 1% per annum on the amount of the aggregate 
commitment from the date of execution of the loan agree- 
ment. Pursuant to the loan agreement under which the 
promissory notes are to be issued, WMECO can prepay the 
Bank Loan at any time without premium or penalty and any 
prepayment of the Bank Loan will be permitted only if each 
payment is made between the banks on a pro rata basis. 
There are no compensating balances required in connection 
with the Bank Loan. 


The sale of the Bonds and the Bank Loan are separate 
transactions and are not contigent upon each other. The net 
proceeds from the issue and sale of the Bonds will be used 
to repay $20,000,000 in advances from NU and a portion of 
WMECO's short-term borrowings incurred, in part, to fi- 
nance WMECO's construction program. The proceeds from 
the Bank Loan will be used to repay a portion of WMECO’s 
short-term borrowings. Short-term borrowings are estimated 
to total $55,000,000 prior to the sale of the Bonds and Bank 
Loan. WMECO estimates that short-term borrowings will be 
about $25,000,000 at December 31, 1976. 


WMECO's 1976-1977 construction program is expected to 
total about $54,600,000 ($35,400,000 in 1976 and 
$19,200,000 in 1977), assuming the contemplated sale by 
WMECO of part of its interest in Milistone Unit No. 3 and all 
or substantially ail of its interest in Pilgrim Unit No. 2 is 
consumated in 1976. 


It is stated that the Massachusetts Department of Public 
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Utilities and the Connecticut Public Utilities Control Author- 
ity have jurisdiction over the proposed issuance of the 
Bonds and the Bank Loan by WMECO. It is further stated 
that no other State commission and no Federal commission, 
other than this Commission, has jurisdiction over the pro- 
pose transaction. A statement will be supplied by amend- 
ment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicant-declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney-at- 
law, by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as filed or 
as it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to aelegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19716/October 15, 1976 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
800 King Street 
Wilmington, Delaware 19899 


(70-5917) 


NOTICE OF PROPOSED ISSUANCE OF SECURED 
PROMISSORY NOTE TO REPAY STATE POLLUTION 
CONTROL BONDS. 


Delmarva Power & Light Company (“Delmarva”), a regis- 
tered holding company, has filed an application-declaration 
with this Commission pursuant to Sections 6(a), 7, 9(a)(1), 
10 and 12(d) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 44(b)(3) and 50 promulgated there- 
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under regarding the following proposed transactions. All 
interested persons are referred to the application-declara- 
tion, which is summarized below, for a complete statement 
of the proposed transactions. 


Delmarva is currently building a new $400,000 kilowatt coal 
fired generating unit at its Indian River generating station 
located in Millsboro, Delaware, at a total cost of approxi- 
mately $216,000,000. This unit is known as Indian River 
Unit No. 4 and is expected to be in commercial operation by 
mid-1979. The Delmarva is also improving, as well as 
replacing, certain precipitators on existing generating Unit 
Nos. 1, 2, and 3 at this station which work is not expected to 
cost in excess of $8,000,000 and is expected to be com- 
pleted by mid-1977. 


In order to comply with applicable state and environmental 
control standards with respect to air and water quality, it will 
be necessary to construct as part of Indian River Unit Nos. 
1, 2, 3, and 4, certain pollution control facilities (“Facilities”). 
Delmarva proposes to enter into a Pollution Control Facili- 
ties Agreement with the Department of Community Affairs 
and Economic Development of the State of Delaware (‘De- 
partment’), a public corporate body which authorized Del- 
marva to finance the Facilities for Unit Nos. 1, 2, 3, and 4 of 
its Indian River generating station through its program for 
the issuance of tax exempt revenue bonds. The authoriza- 
tion contemplates the issuance by the Department of its 
pollution control revenue bonds for the purpose of reimburs- 
ing Delmarva the cost of constructing and equipping the 
Units with the required Facilities in consideration of Del- 
marva’s agreement to provide funds for repayment of the 
bonds, with interest. 


Delmarva proposes to sell the Facilities to the Department 
in consideration for the proceeds of the bonds and to enter 
into an Agreement of Sale (“Agreement”) with the Depart- 
ment. This Agreement provides for the issuance by the 
Department of its pollution control revenue bonds in princi- 
pal amount not in excess of $40,000,000 to cover the cost 
of construction of the Facilities. The proceeds of the sale of 
the bonds will be deposited by the Department with the 
Trustee under an Indenture of Trust (‘Indenture’) to be 
entered into between the Department and said Trustee. 
Delmarva will receive the proceeds in exchange for its 
conveyance of title to the Facilities to the Department and 
the Department will then sell the Facilities back to Delmarva 
under an installment sale contract, whereupon title to the 
Facilities will pass back to Delmarva upon completion. The 
Trustee will disperse said proceeds on the basis of verified 
construction expenditures for the Facilities. 


Delmarva will secure its installment payments under the 
installment sale contract by issuing a pollution control obli- 
gation (“Note”) to the Trustee which Note will be secured by 
a lien on the equipment, under a security agreement, 
subject only to Deimarva’s existing first mortgage bond 
indenture provisions. The note payments made by Del- 
marva will constitute satisfaction of its obligation to pay the 
purchase price in accordance with the Agreement and the 
balance due on the Note will be reduced in amounts 
corresponding to the payments made by Delmarva to the 
Trustee. 


The installments of principal due and payable in accordance 
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with the instaliment sale contract wil! correspond in date and 
amount to the stated maturities and mandatory sinking fund 
payments on the pollution control bonds issued by the 
Department. Bonds issued under this proposal will mature 
no later than 25 years from the date of issuance and it is 
contemplated interest payments thereon will be paid semi- 
annually. Interest on the pollution control obligations will be 
at the rates, and will be payable at times, corresponding to 
the rates of interest and times of payment thereof on the 
bonds issued by the Department. 


It is proposed that the bonds will be entitled to the benefit of 
serial maturities and/or a mandatory redemption sinking 
fund calculated to retire not less than 25% of the aggregate 
principal amount of the issue prior to maturity. After they 
have been outstanding for 10 years, the bonds shall be 
redeemable at an initial redemption price of 103% declining 
annually at the rate of '/2% for 6 years after which time the 
bonds may be redeemed at par. 


The Agreement will provide that Delmarva may prepay the 
purchase price without premium plus accrued interest if 
unreasonable burdens of excessive liabilities shall have 
been imposed upon the Department or Delmarva with 
respect to the project or the operation thereof. Such liabili- 
ties will not be limited to those Federal or State taxes that 


had not been imposed as of the date of the Agreement. The ° 


Agreement will also provide that Delmarva may prepay the 
purchase price together with applicable premiums and ac- 
crued interest at any time on or after 10 years from the date 
of issuance of the bonds in accordance with the optional 
redemption schedule provided in the Indenture. 


The Agreement will also obligate Delmarva to pay the fees 
and charges of the Trustee. The Indenture will provide that 
upon any declaration of acceleration of payment the issuing 
Department and the Trustee shall immediately declare an 
amount equal to all amounts then due and payable on the 
bonds to be immediately due and payable on the Delmarva 
Note held by the Trustee. 


It is contemplated that the bonds will be sold by the 
Department in accordance with arrangements with a group 
of underwriters represented by Blyth Eastman Dillon & Co. 
Incorporated, Kidder Peabody & Co. and The First Boston 
Corporation. The Agreement will provide that the terms of 
the bonds and their sale by the Department shall be 
satisfactory to Delmarva. Interest received on the Series 
1976 Bonds will be exempt from all present Federal income 
taxes except with respect to interest on any Series 1976 
Bond for any period during which such Series 1976 Bond is 
held by a person who is a substantial user of the project or 
any person considered to be related to such person within 
the meaning of Section 103(c)(6)(C) of the Internal Revenue 
Code of 1968, as amended. Interest on the Series 1976 
Bonds will also be exempt from all present Delaware 
income tax. 


The Public Service Commission of the State of Delaware 
will authorize the porposed issuance of the bonds and the 
transfer of title to the Facilities. No other State or Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions by Delmarva. The fees and 
expenses expected to be incurred in connection with these 
transactions will be supplied by amendment. 


The issuance and delivery of the Delmarva Note to the 
Department is expected from the competitive bidding re- 
quirements of Rule 50 by reason of clause (a)(5) thereof on 
the grounds that the Note will be issued and delivered solely 
to secure Delmarva’s obligations to the Department and no 
public offering by Delmarva is to be made. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 9, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicant-declarant at the above stated address, and 
proof of service (by affidavit or, in the case of an attorney- 
at-law, by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended or as it may be further amended, may be permit- 
ted and granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as provided in 
Rules 29(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19717/October 19, 1976 


Admin. Proc. File Nos. 3-3640 and 3-3988 
In the Matter of 
DELMARVA POWER & LIGHT COMPANY 


DELMARVA POWER & LIGHT COMPANY OF MARY- 
LAND 


DELMARVA POWER & LIGHT COMPANY OF VIRGINIA 
800 King Street 

Wilmington, Delaware 

(59-114 and 31-736) 

OPINION OF THE COMMISSION 

EXEMPTION OF HOLDING COMPANY 

Exemption granted 


Application of registered public-utility holding company en- 
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gaged in both gas and electric operations for exemption 
from the provisions of the Public Utility Holding Company 
Act under Section 3(a)(2) granted in light of continuing 
energy crisis, but jurisdiction reserved with respect to retain- 
ability of gas properties. 


Predominant Character of Holding Company 


Determination of whether a holding company is “predomi- 
nantly a public-utility company” for purposes of Section 
3(a)(2) exemption is based on comparison of holding com- 
pany’s utility operations with those of its subsidiaries, partic- 
ularly relative gross revenue, and not on absolute size of 
subsidiaries, In making comparison, no warrant for exclud- 
ing holding company’s gas revenues, since for purpose of 
predominance test, source of utility revenues is irrelevant. 


APPEARANCES: 


David F. Anderson and Richard L. McMahon, of Potter 
Anderson & Corroon, for Delmarva Power & Light Com- 
pany. 


Robert W. Ball, for the Delaware Public Service Commis- 
sion. 


Aaron Levy, Grant G. Guthrie and Andrew MacDonald, for 
the Commission's Division of Corporate Regulation. 


These consolidated proceedings under the Public Utility 
Holding Company Act were instituted by orders dated April 
5 and November 2, 1972. Chief Administrative Law Judge 
Warren E. Blair filed an initial decision on June 26, 1974. 
Oral argument was waived and the record was certified to 
the Commission on May 29, 1975. 


Delmarva Power & Light Company, a Delaware corporation, 
is a registered public-utility holding company engaged in 
both electric and gas operations. In these consolidated 
proceedings under the Public Utility Holding Company Act, 
our Division of Corporate Regulation asks for divestiture of 
Delmarva's gas properties while Delmarva seeks an exemp- 
tion from all of the Act’s provisions except for the controls on 
acquisitions imposed by Section 9(a)(2). The Delaware 
Public Service Commission intervened in support of Del- 
marva’s request for exemption without divestiture of the gas 
properties. 


In his initial decision, the administrative law judge concluded 
that the exemption requested by Delmarva should be 
granted subject to a reservation of jurisdiction with respect 
to the retainability of its gas properties. He accordingly 
denied the Division’s request for divestiture. From these 
determinations, the Division appeals. 


We reach substantially the same result as that reached by 
the administrative law judge. 


Delmarva generates, transmits and sells electric power 
throughout the state of Delaware." It also sells natural gas in 
Northern New Castle County, Delaware which includes 
Wilmington, In addition, it supplies steam, as well as elec- 
tricity, to a large oil refinery in Delaware City. 


736/SEC DOCKET 


Through two wholly-owned subsidiaries, Delmarva 
Power & Light Company of Maryland and Delmarva Power 
& Light Company of Virginia, Delmarva supplies electricity 
to most of the remaining areas of the peninsula whose 
name it bears, comprising the rural and semi-rural portions 
of Maryland and Virginia lying between Chesapeake Bay 
and the Atlantic Oceam. The Delmarva system's electric 
service area covers about 5,700 square miles with a popu- 
lation of over 800,000, while its gas operations serve an 
area of only 275 square miles with a population, however, of 
more than 400,000. 


On a consolidated basis, the Delmarva system’s gross utility 
plant was $927,871,000 as of December 31, 1975. Gross 
revenues for that year accounted to $241,877,000 from 
electric services, $25,673,000 from gas operations and 
$10,998,000 from service to the refinery. As of the end of 
1975, the system was serving about 250,000 electric and 
74,000 gas customers. 


It is likely that the entire system would have been operated 
as a single company, presumably Delmarva, except for the 
fact that the laws of Maryland and Virginia are seen to 
interpose serious obstacles to the conduct of a utility 
business in the state by a corporation not organized under 
the laws of the state. This circumstance does not, of course, 
relieve Delmarva of any of its obligations or restrictions as a 
holding company, but it does illustrate the operating charac- 
ter of the system. As the administrative law judge found, “in 
all respects other than incorporation, the system is owned, 
financed and operated as a single enterprise.” 


Delmarva requests, and the law judge granted, an exemp- 
tion from the Act pursuant to the terms of Section 3(a)(2) 
which provides, in relevant part, as follows: 


“The Commission ... shall exempt any holding company, 
and every subsidiary company thereof as such, from any 
provision or provisions of this title, unless and except insofar 
as it finds the exemption detrimental to the public interest or 
the interest of investors or consumers, if ... such holding 
company is predominantly a public-utility company whose 
operations as such do not extend beyond the State in which 
it is organized and States contiguous thereto. .. .” 


As an operating company, Delmarva’s activities are con- 
fined to its state of incorporation and contiguous states. And 
the law judge found that it is “predominantly a public-utility 
company” within the meaning of Section 3(a)(2). He noted 
that we have consistently interpreted the statutory test as 
calling for a comparison of the holding company’s utility 
operations with those of its utility subsidiaries. In making 
that comparison, we have placed the greatest significance 
on the companies’ relative gross revenues.? In this case, the 
record shows that, for 12 months ended June 30, 1972, the 
gross revenues of Delmarva’s utility subsidiaries were only 
25.78% of their parent’s, a ratio well within the range 
previously found acceptable. 


The Division nevertheless argues that Delmarva is not 
“predominantly a public-utility company.” It asserts that 
Delmarva cannot meet the predominance test because, on 
an absolute basis, its subsidiaries are too large. It further 
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contends that in comparing Delmarva’s gross utility reve- 
nues with those of its subsidiaries, Delmarva’s gas reve- 
nues must be excluded. 


Consideration of these contentions calls for some examina- 
tion of the relevant provisions of the Act and the decisions 
thereunder. Absent the question of exemption under 3(a)(2), 
a holding company such as Delmarva would be subject to 
Section 11(b)(1) of the Act. 


That Section requires that a registered holding company 
system must limit its operations to a “single integrated 
public-utility system.’ Combination gas and electric systems 
cannot meet this requirement since, as we have consistently 
held since at least 1941, a combination gas and electric 
system is necessarily two systems, not one 4 


Section 11(b)(1), however, contains a proviso that an addi- 
tional system may be retained if it “cannot be operated as 
an independent system without the loss of substantial 
economies which can be secured by the retention of control 
by such holding company of such system.” In recent years, 
that proviso has been construed more restrictively than was 
earlier the case and this restrictive construction was upheld 
by the Supreme Court in S.E.C. v. New England Electric 
System (‘NEES”).5 In the NEES opinions, the Court 
stressed the importance of preserving free competition 
between gas and electricity, and the danger that, in com- 
bined systems, holding companies might favor one of these 
competing forms of energy over the other. In light of the 
Court’s decisions, the administrative law judge was clearly 
correct in determining that the Delmarva gas system could 
not be retained if judged by the standard of Section 


11(b)(1). 


However, this standard is not in terms applicable to an 
application for exemption under 3(a)(2), since that provision 
does not require that the system be a single integrated 
system, but rather that it be predominantly a public-utility 
company. Consequently, in a number of prior cases, the 
Commission has held that combination companies may 
receive an exemption even though they did not meet the 
single integrated system standard of Section 11(b)(1), and 
some 17 combination companies have obtained an exemp- 
tion at various times over the years. 


One of these cases, Northern States Power Company,® 
presented a situation quite similar to the present case. 
Northern States Power conducted a gas and electric busi- 
ness in Minnesota, North Dakota and South Dakota. It was 
a holding company primarily because it conducted opera- 
tions in Wisconsin through subsidiaries in that state, be- 
cause Wisconsin law required that operating utilities be 
incorporated in that state. In that case, as in this one, the 
Division contended that the subsidiaries considered on an 
absolute basis were too large. The Commission rejected 
this contention. Noting that the requirement of ‘‘predominan- 
ace” was a relative concept, the Commision said: 


“In conformity with the concept of the relationship thus 
embodied in the Act, absolute size of the subsidiaries’ 
operations has never been specified as a factor in determin- 
ing the predominant character of the holding company 
seeking a Section 3(a)(2) exemption, but the utility opera- 
tions of the holding company have been compared to those 


of its utility subsidiaries, with most significance generally 
given to gross revenues.” 


We adhere to that view. 


The Division's further contention that, in comparing Del- 
marva’s gross utility revenues with those of its subsidiaries, 
Delmarva’s gas revenues must be excluded is admittedly 
novel and, at the very least, seems inconsistent with the fact 
that in Northern States Power, and numerous cases cited 
therein, the Commission, in determining whether a holding 
company was predominantly an operating company took 
into account all of its operations, including gas operations, in 
computing the various ratios used to determine whether an 
applicant was predominantly an operating company. 


The Division argues that we must exclude the gas opera- 
tions from these calculations because the gas properties 
would not be retainable under Section 11(b)(1). As noted 
above, however, the Section 11(b)(1) standards are not, as 
a matter of law, embodied in Section 3(a)(2), and it seems 
artificial to conclude that an operating gas utility business is 
not a public-utility business to be taken into account in 
considering whether a company is predominantly an operat- 
ing company or not. The Division seeks to support its 
position by pointing to Section 2(a)(5) of the Act which 
defines a public-utility company as an “electric Utility com- 
pany or a gas utility company.” Stressing the use of the 
word “or” rather than “and,” the Division urges that a gas 
business cannot be combined with an electric business in 
determining whether the predominance test has been met. 
But we do think that the use of the word “or” should be 
given controlling substantive significance. It is explainable 
by reason of several other related definitions in the Act. The 
terms “electric utility company” and “gas utility company” 
are separately defined in Section 2(a)(3) and Section 
2(a)(4). A holding company is defined in Section 2(a)(7) as 
a company which controls a public-utility company. Conse- 
quently, the word “or” was used in Section 2(a)(5) to make 
certain that a company which controlled either an electric 
utility company or a gas utility company would be a holding 
company, and therefore subject to the Act, even if it did not 
control companies of both kinds.® 


We, accordingly, conclude that Delmarva meets the pre- 
dominance test and, consequently, we must grant the 
requested exemption unless we find it “detrimental to the 
public interest or the interest of investors or consumers.” 
The Division urges that granting the exemption would be 
detrimental unless Delmarva is divested of its gas properties 
and in that connection urges that in light of the importance 
attached to competition in the NEES cases, we should find 
retention of the gas properties to be detrimental. In that 
connection, the Division relies upon Illinois Power Com- 
pany.® Illinois Power is, however, distinguishable, both in 
fact and in law. That case involved an application by Illinois 
Power, a combination company and an exempt holding 
company located in Illinois, to acquire Central Illinois Public 
Service Company, another combination company in Illinois. 
Such an acquisition by a holding company requires approval 
by the Commission under Section 10 of the Act. Section 
10(c) requires disapproval by the Commission if the acquisi- 
tion would be ‘detrimental to the carrying our of the provi- 
sions of section 11” and also requires a finding that the 
acquisition “will serve the public interest by tending towards 
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the economical and efficient development of an integrated 
public-utility system.” These requirements implicate the sin- 
gle integrated system requirement of Section 11(b)(1), and 
consequently, the Commission concluded that it could not 
approve the acquisition without requiring divestiture of the 
gas properties. With regard to the “unless and except” 
clause of Section 3(a), the Commission concluded that 
granting the application without divestiture would “permit the 
consolidation and therefore enlargement of combined oper- 
ations and the creation of what would in substance repre- 
sent a new holding company system consisting of two 
combination companies’'® and, therefore, the exemption 
should be denied. In contrast, this case, like Northern States 
Power Company, supra, involves merely, unchanged, the 
continued existence of a combination company which has 
been in operation for thirty years. 


In addition, we have in this case, as in Union Electric 
Company,'! the subsequent development of a gas shortage 
and an energy crisis which altered the premises upon which 
the Illinois Power conclusions were based. Recognizing 
changes in energy economics which had occurred since our 
Iilinois Power decision, we said: 


“We [should] read the broad and flexible language of 
Section 3(a)’s ‘unless and except’ clause in a way that 
makes economic and social sense in the light of 
contemporary realities. 


“The Act is replete with references to the interests of 
consumers and to the public interest. Up to now we 
have considered those interests best served by pro- 
moting the ‘wider . . . use of gas and electric energy.’ 
By fostering ‘variegated competition’ between gas and 
electricity and the attendant promotion of the use of 
each, we moved toward that end. Valid and construc- 
tive though it was in its day, that approach may now 
be outmoded. In an era confronted by an energy crisis 
the maximization of energy use seems a questionable 
public policy objective. In today’s world the public 
interest and the long-run consumer interest seem to 
call for prudent conservation and rational alloca- 
tion.”12 (Footnotes omitted.) 


The Division, however, urges that the Union Electric deci- 
sion was based essentially on the fact that the record in that 
case was made before the energy crisis emerged, and that, 
consequently, it did not provide an adequate basis for 
determining whether divestiture was required under condi- 
tions existing in 1974, whereas in this case the record was 
made after the gas shortage and the energy crisis had 
become apparent. The Division recognizes, however, that, 
in light of the fact that the Delaware Commission has issued 
an order prohibiting Delaware from accepting any new gas 
customers, the objective of promoting retail competition 
between gas and electricity, which was stressed in the 
NEES opinions, is less critical now. 


The Division now advances a different contention which is, 
essentially, that an independent gas company is necessary 
in order to enable its management to cope with the gas 
shortage and the energy crisis without having its attention 
distracted by considerations pertinent to the electric busi- 
ness. Delmarva, on the other hand, contends that, under 
these adverse conditions, the coordination of more than one 
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type of energy production and distribution best serves the 
public interest. Both of these contentions are somewhat 
speculative and to a considerable degree dependent on 
future developments in the energy situation. 


Delmarva and the Delaware Commission contend that di- 
vestiture would substantially increase the cost of providing 
gas service and would necessitate rate increases which 
would be harmful to gas consumers. The Division questions 
the methods and assumptions used to reach these conclu- 
sions. The administrative law judge considered the question 
of possible cost increases primarily in connection with his 
consideration of whether or not divestiture would result in 
the loss of substantial economies within the meaning of 
Section 11(b)(1)(A) of the Act. We agree with him that the 
record does not show a loss of substantial economies within 
the meaning of that section. 


It seems clear, however, that there would be some addi- 
tional and perhaps fairly substantial costs. In particular the 
Delaware Commission suggests that, under present finan- 
cial market conditions, the financing costs of a gas com- 
pany, in a period of gas shortage, would probably be 
considerably greater than the financing costs incurred by 
Delmarva whose bonds are rated A. We note in this 
connection that, in Northern States Power Company, supra, 
we concluded that where, as here, we were dealing with the 
question of divestiture of a gas system wholly located in a 
part of a particular state: 


“The considered conclusion of the local authorities, 
deriving their power from specific State legislation, 
should be given great weight in determining whether 
the public interest would in fact be adversely affected 
by the retention of combined operations.” '? 


In that connection we referred to the Report of the Senate 
Committee on Interstate Commerce which pointed out, in 
commenting on Section 8 of the Act, that competition in the 
field of distribution of gas and electric energy is “essentially 
a question of State policy.”'* The Delaware Commission 
strongly believes that divestiture at this time would not be in 
the interest of the Delaware consumers who are served by 
the system. In the present context we give weight to that 
conclusion.'5 


We see no merit in the Division’s further argument that 
Deimarva cannot be effectively regulated unless it remains 
subject to the Act. The system will still be regulated by the 
Federal Power Commission and by the state public service 
commissions of the three states it serves. And, as set forth 
below, we shall reserve jurisdiction over the retainability of 
Delmarva’s gas properties. No showing has been made that 
continued regulation under the Act is necessary for the 
protection of investors or consumers.'& 


We cannot find Delmarva’s exemption from continued regu- 
lation under the Act “detrimental to the public interest or the 
interest of investors or consumers.” With respect to the gas 
properties, it is sufficient to observe that the energy situation 
is still in a state of flux and seems likely to remain so for 
some time to come. Thus it would be inappropriate to pass 
on the divestiture question at this time. Hence we follow the 
course we set in our 1974 Union Electric decision.” 





In that connection we note that, under Section 3(c) of the 
Act, if we find that the circumstances which gave rise to an 
exemption substantially no longer exist, then we are to 
revoke the exemption. Accordingly, we reserve jurisdiction to 
pass upon the retainability of Delmarva’s gas properties if 
and when it becomes appropriate to do so. 


An order granting exemption will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





1 Though Delmarva does not sell in those states, it has 
interests in generation and transmission facilities in Penn- 
sylvania and New Jersey. 


2 Union Electric Company, 40 S.E.C. 1072, 1073-1075 
(1962); Northern States Power Company, 36 S.E.C. 1, 4 
(1954). 


3 See Union Electric Company, supra, 40 S.E.C. at 1077. 


4 United Gas Improvement Company, 9 S.E.C. 52, 77-83 
(1941). 


5 384 U.S. 176 (1966) and 390 U.S. 206 (1968). 
6 36 S.E.C. 1 (1954). 
7 36 S.E.C. at 4. 


8 The Division’s contention with respect to the definition in 
Section 2(a)(5) seems to be a variant of a contention which 
it unsuccessfully urged upon the administrative law judge, 
that, by reason of the use of the word “or” in 2(a)(5), a 
combination company could never be a public utility com- 
pany, and therefore, could never qualify for exemption 
under 3(a)(2). This result would be contrary to a line of 
Commission precedents going back at least 40 years, and 
would produce other anomalous results. For example, Del- 
marva pointed out, in its brief, that if a combination company 
is not a public utility company, then a holding company 
which controlled a combination company would not be a 
holding company within the meaning of Section 2(a)(7) and 
would not be subject to the Act at all. 


944 S.E.C. 140 (1970). 

1044 S.E.C. at 146-147. 

11 Holding Company Act Release No. 18368 (April 10, 
1974), 4 SEC Docket 89, aff'd without opinion sub nom. 
City of Cape Girardeau v. S.E.C., 521 F.2d 324 (C.A.D.C. 
1975). 

12 Id., 4 SEC Docket at 97. 

13 36 S.E.C. at 8. 


14S. Rep. 671, 74th Cong., ist Sess. (1935), p. 29. 


1S As we pointed out in Illinois Power, where the issue 
arises under Section 11, the federal standards cannot yield 
to state preferences and Section 8 was, of course, not the 
exclusive legislative effort relating to combination compa- 
nies. Nevertheless, it is proper to give weight to the views of 
the state commission where the issue arises not under 
Section 11 but under the more general standard in Section 
3(a)(2) of whether or not retention of the gas properties 
would be “detrimental to the public interest.” 


'6 The future growth of the system will remain subject to the 
controls imposed by Section 9(a)(2). 


17 Union Electric Company, Holding Company Act Release 
No. 18368 (April 10, 1974, 4 SEC Docket 89, aff'd without 
opinion sub nom. City of Cape Girardeau v. S.E.C., 521 
F.2d 324 (C.A.D.C. 1975). 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19717/October 19,1976 


Admin. Proc. File Nos. 3-3640 and 3-3988 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 

DELMARVA POWER & LIGHT COMPANY OF MARY- 
LAND 

DELMARVA POWER & LIGHT COMPANY OF VIRGINIA 
800 King Street 

Wilmington, Delaware 

(59-114 and 31-736) 


ORDER GRANTING EXEMPTION AND RESERVING JU- 
RISDICTION 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the Delmarva Power & Light Company be, 
and it hereby is, exempted from further regulation under the 
Public Utility Holding Company Act, provided, however, that: 


(A) The said Delmarva Power & Light Company shall 
continue to be subject to the provisions of Section 
9(a)(2) of the Act; and 


(B) Jurisdiction is reserved to pass on the questions 
raised under Sections 3(a)(2) and 11(b)(1) of the Act 
by Delmarva’s continued ownership of its gas proper- 
ties at such time as the Commission shall deem those 
questions appropriate for decision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19718/October 19, 1976 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bow! Road 
Morristown, New Jersey 07960 


(70-5907) 
NOTICE OF PROPOSED SALE OF UTILITY ASSETS 


NOTICE iS HEREBY GIVEN that Jersey Central Power & 
Light Company (“JCP&L”), an electric utility sibsidiary com- 
pany of Genera! Public Utilities Corporation, a registered 
holding company, has filed a declaration with this Commis- 
sion pursuant to the Public Utility Holding Company Act of 
1935 (“Act”) designating Section 12(d) of the Act and Rule 
44 promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the decla- 
ration, which is summarized below, for a complete state- 
ment of the proposed transaction. 


JCP&L proposes to sell a tract of land, together with the 
improvements thereon (the “Mount Hope property”) to Hale- 
crest Company (‘‘Halecrest’) for $6,000,000 in cash. The 
sales price may be adjusted as explained further below. The 
Mount Hope Property is a tract of approximately 1,850 acres 
located in Morris County, New Jersey and was acquired by 
JCP&L for use as the site of an underground pumped hydro 
and/or air storage generating station (‘station’). 


JCP&L acquired the Mount Hope Property in 1972 for 
$6,000,000 from Shamoon Industries, Inc. (“Shamoon’), 
through the exercise of an option which Halecrest assigned 
to JCP&L. Contracts between Halecrest and JCP&L pro- 
vided that if JCP&L did not obtain a license from the Federal 
Power Commission (“FPC”) by December 31, 1975 permit- 
ting the construction of the station, JCP&L could elect to 
retain the Mount Hope property. If JCP&L did not so elect, 
Halecrest could notify JCP&L by July 1, 1976 whether 
Halecrest elected to acquire the Mount Hope property from 
JCP&L for $6,000,000. 


JCP&L has not received the FPC license and has not 
elected to retain the property. Halecrest has advised JCP&L 
that it has elected to buy the Mount Hope property for 
$6,000,000, with the closing for the purchase to be on 
December 30, 1976 


The Mount Hope property is the site of an iron mine which 
was active for many years prior to the cessation of mining 
operations about 1959. Since 1959, Haiecrest has contin- 
ued to operate a stone quarry on the site. JCP&L states that 
it has learned that Halecrest plans to resume mining opera- 
tions on the Mount Hope property when it acquires the 
property. 


JCP&L states that it has advised Halecrest that it would be 
interested in retaining a residual interest in the Mount Hope 
property sufficient to permit the installation of an under- 
ground pumped hydro and/or air storage generating station 
at a time which would not interfere with Halecrest’s pro- 
posed mining operations. If Halecrest is agreeable to such a 
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retention of a residual interest, JCP&L states that it would 
reduce the purchase price to be paid by Halecrest. JCP&L 
states that it does not now know whether Halecrest is 
interested in pursuing this suggestion. 


JCP&l's investment in Mount Hope property was 
$10,300,726 as of June 30, 1976, consisting of the follow- 
ing: 





Purchase Price paid to Shamoon $ 6,000,000 

Cost of Acquisition 59,390 

Cost of engineering and other work per- 

formed in connection with the preparation 

of application to the Federal Power Com- 

mission and related matters 2,090,110 

Allowance for Funds Used During Con- 

struction 2,151,226 
Total $10,300,726 


lf JCP&L receives the authorization of the Board of Public 
Utility Commissioners of the State of New Jersey 
(“NJPUC”), JCP&L proposes to amortize the $4.3 million 
excess of its investment over the $6 million to be paid by 
Halecrest (less related income tax reductions estimated at 
approximately $1 million) over a period of ten years. JCP&L 
is seeking authorization from the NJPUC for such amortiza- 
tion and allowance of such amortization as an expense in 
the determination of its electric service rates. If JCP&L 
retains a residual interest in the property, the excess of its 
investment over the amount received from Halecrest would 
be classified as plant held for future use until such time as 
JCP&L began the active construction of a pumped storage 
and/or air storage facility, at which time the excess would be 
classified as construction work in progress. 


It is stated that the Board of Public Utility Commissioners of 
the State of New Jersey authorized JCP&L to acquire the 
Mount Hope property as has also advised JCP&L that no 
further authorization from that Commission is required for 
the sale of the property. No other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transaction. Fess and expenses 
to be incurred in connection with the proposed transaction 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 11, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, and reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarant at the above-stated address and proof of 
service (by affidavit or, in case of an attorney at law, by 
ceriificate) should be filed with the request. At any time after 
said date, the declaration, as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
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hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19719/October 20, 1976 


in the Matter of 


NEW ORLEANS PUBLIC SERVICE, INC. 
P.O. Box 60340 
New Orleans, Louisiana 70160 


(54-254) 


NOTICE OF FILING OF SECTION 11(e) PLAN RELATED 
TO CONTEMPLATED DIVESTITURE OF TRANSIT PROP- 
ERTIES 


NOTICE IS HEREBY GIVEN that New Orleans Public 
Service, Inc. (“NOPSI’), a subsidiary of Middle South Utili- 
ties, Inc. (“Middle South”), a registered holding company, 
filed an application with this Commission under Section 
11(e) of the Public Utility Holding Company Act of 1935 
(“Act”). For additional particulars, all interested persons are 
referred to the application, which is summarized below. 


NOPSI is a public utility company, as defined in the Act, 
engaged in the generation, transmission and distribution of 
electric energy and in the distribution of natural gas at retail. 
It also provides transit service in the City of New Orleans 
(“City”) under a franchise and transit permits from the City. 


In its Findings and Opinion and Order of March 20, 1953, In 
the Matter of Middle South Utilities, Inc., 35 SEC 1 (1953), 
the Commission found that the electric utility properties of 
Middle South’s subsidiary companies, including NOPSI, 
constitute an integrated electric utility system in conformity 
with the applicable stadards of Section 11(b)(1) of the Act 
and ordered the divestiture of several nonelectric utility 
properties then held by various subsidiaries of Middle 
South. The Commission deferred action with respect to the 
other properties of NOPS!I. NOPSI’s 1922 franchise pro- 
vided for a rate structure based on the combined electric, 
gas and transportation facilities, and the City, with the 
support or acquiescence of NOPSI, opposed any change 
and urged retention by NOPSI! of these combined facilities. 


The annual deficit incurred by NOPSI's transit operations 
has increased from $2.8 million in 1953 to $10.7 million in 
1975. Transit fares rose from $.07 in 1953 to $.30 in 1975. 
Gross revenues increased only from $8.8 million in 1953 to 


$13.2 million in 1975. The continuing transit deficits account 
in part for the significant increases in electric and gas rates 
of NOPSI. 


As a result of these developments and rate increases due to 
rising fuel costs, NOPSI believes that further support of 
transit operations through electric and gas rates is no longer 
appropriate. Its Section 11(e) plan acknowledges that these 
properties are not retainable under the standards of Section 
11(b)(1), and its pending proposal is conceived as an initial 
step towards their divestiture. 


Under its plan NOPSI proposes to tender its transit proper- 
ties to the City for purchase at the option price indicated in 
the franchise and transit permits. The application further 
states that NOPSI will surrender its franchise and transit ° 
permits and that will be discontinue transit operations no 
later than midnight December 31, 1976, unless in the 
meantime the City exercises its option or makes other 
arrangements satisfactory to NOPSI for a sale of the 
properties to others. In the event no such purchase or 
arrangements are obtained NOPSI undertakes to dispose of 
the properties in accordance with the applicable provisions 
of the Act and Rules thereunder. NOPSI will also comply 
with the Act and pertinent Rules with respect to any 
securities it may acquire in connection with such disposition. 


The estimated net book of value of NOPSI’s transit proper- 
ties was about $7.2 million as of June 30, 1976. The option 
price to the City would be in a range above that amount, 
depending on the specific properties included in the pur- 
chase and their valuation. To date the City has not indicated 
that it is willing to purchase at the option or other price. 


In 1975 the Louisiana legislature created a Regional Transit 
Authority (“RTA“) for the purpose of devising a plan for the 
unified operation of a transit system that would include the 
transit properties of NOPSI and of others in the metropolitan 
area of New Orleans. The necessary funds for acquiring 
these properties have yet to be provided. NOPSI's applica- 
tion does not disclose any negotiations with RTA, which 
presumably may be the other purchaser to which the 
application refers, and the terms of sale, including the price 
and the kind of securities, if any, which NOPSI would 
receive in payment and the acquisition of which require 
approval under Section 10 of the Aci. 


To clarify the record and the legal implications of its plan, 
NOPSI is hereby requested to supplement its application 
and submit a memorandum of law, to be filed within 15 days 
of the date of this Notice, addressed to the following: (1) 
whether NOPSI's proposal to surrender its franchise and 
permits and to terminate transit service requires the consent 
of the City under the terms of the franchise and any 
applicable state or local laws; (2) whether, in the event the 
City declines to purchase and no other arrangements satis- 
factory to NOPSI are concluded, NOPSI has the proper 
authority unilaterally to abandon transit service; and (3) 
whether NOPSI considers an order of this Commission 
approving the pending application as a Federai authoriza- 
tion under Section 11(e) of the Act to discontinue transit 
service, without a qualified successor who, with the authori- 
zation of the City or other state or local regulatory agency 
having jurisdiction, would undertake to render. the service 
that NOPSI has resolved to abandon. It is further requested 
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that, by amendment, Middle South be joined as a party to 
NOPSI's application, since Section 11(b)(1), with which the 
plan purports to comply, is addressed to the holding com- 
pany system, not NOPSI alone. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 12, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing as it may be amended, which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D. C. 20549. 
A copy of such request should be served personally or by 
mail upon the applicants at the above-stated address, and 
proof of service (by affidavit or, in the case of an attorney at 
law, by certificate) should be filed with the request. At any 
time after said date, the application, as filed or as it may be 
amended, may be permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19720/October 20, 1976 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


(70-5739) 
ORDER RELEASING JURISDICTION 


By order dated November 26, 1975 (HCAR No. 19268), 
Monongahela Power Company (“Monongahela”), an elec- 
tric utility subsidiary company of Allegheny Power System, 
Inc., a registered holding company, was authorized to 
conduct certain transactions related to financing the con- 
struction of pollution control facilities at its Rivesville, Al- 
bright and Willow Island generating stations located, re- 
spectively, in Marion, Preston and Pleasants Counties, 
West Virginia. In connection therewith, the Commissions of 
the three counties (“County Commissions’) issued tax- 
exempt pollution control revenue bonds (“Bonds”) in an 
aggregate principal amount of $21,000,000. 
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In the order of November 26, 1975, jurisdiction was re- 
served with respect to the fees and expenses to be incurred 
by Monongahela in connection with the proposed transac- 
tions. Monongahela has filed a post-effective amendment in 
this proceeding informing the Commission that the fees and 
expenses payable by Monongahela (including those in- 
curred by the County Commissions in issuing the Bonds) 
will be $300,752, including legal and accounting fees of 
$177,381 and $35,000, respectively. 


Upon the basis of the facts in the record, amended as 
indicated above, it is hereby found that the applicable 
standards of the Public Utility Holding Company Act of 1935 
and of the rules promulgated thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that the jurisdiction heretofore 
reserved with respect to the fees and expenses to be 
incurred by Monongahela be released: 


IT IS ORDERED that said jurisdiction heretofore reserved 
be, and it hereby is, released. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19721/October 20, 1976 


In the Matter of 


ARKANSAS-MISSOUR! POWER COMPANY 
ASSOCIATED NATURAL GAS COMPANY 
405 West Park Street 

Blytheville, Arkansas 72315 


(70-5756) 


NOTICE OF PROPOSAL TO MAKE SHORT-TERM BOR- 
ROWINGS FROM BANKS; EXCEPTION FROM COMPETI- 
TIVE BIDDING 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri Power 
Company (‘“Arkansas-Missouri”), a wholly-owned subsidiary 
of Middle South Utilities, Inc., a registered holding company, 
has filed a post-effective amendment to an application- 
declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”) designating 
Sections 6(a) and 7 of the Act and Rule 50(a)(2) promul- 
gated thereunder as applicable to the following proposed 
transaction. All interested persons are referred to the post- 
effective amendment, which is summarized below, for a 
complete statement of the proposed transaction. 


Arkansas-Missouri proposes to make unsecured short-term 














borrowings from 42 commercial banks from time to time for 
a period of one year from the effective date of this post- 
effective amendment in an aggregate amount not to exceed 
$7,750,000 at any one time outstanding. To effect such 
borrowings Arkansas-Missouri proposes to issue and sell to 
the First National Bank in Little Rock, Little Rock, Arkansas, 
for the account of participating banks, an unsecured prom- 
issory note payable not more than 270 days from the date 
of issuance and which may be renewed from time to time 
but to mature not later that one year from the effective date 
of the post-effective amendment. Except as stated above, 
the terms and conditions of these borrowings, including the 
form of the note to be issued by Arkansas-Missouri, applica- 
ble interest rate, and right of prepayment, will be the same 
as those set forth in the application-declaration and the 
Commission's order of November 26, 1975 (HCAR No. 
19264). Such borrowings will be in addition to other bank 
borrowings by Arkansas-Missouri from Worthen Bank & 
Trust Company, Little Rock, Arkansas, which total 
$3,000,000 at the present time, and may not exceed 
$5,500,000 at any one time outstanding (HCAR No. 19511, 
May 4, 1976). The net proceeds of the borrowings will be 
applied to the payment at maturity of Arkansas-Missouri’s 
presently outstanding bank borrowings previously author- 
ized by the Commission. Arkansas-Missouri currently in- 
tends to repay the proposed borrowings from the proceeds 
of permanent financing or with funds that might otherwise 
become available to Arkansas-Missouri. 


It is stated that the issuance and sale of the note is 
exempted from the competitive bidding requirements of 
Rule 50 by reason of paragraph (a)(2) thereof. Arkansas- 
Missouri states that no separate or special expenses are 
anticipated in connection with the proposed transaction. It is 
further stated that no State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 12, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington D. C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the post-effective amendment, as filed or as 
it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9478/October 15, 1976 


In the Matter of 


SCUDDER MANAGED MUNICIPAL BONDS 
10 Post Office Square 
Boston, Massachusetts 02109 


(812-4033) 


NOTICE OF FILING OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR EXEMPTION 
FROM SECTION 10(b)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that Scudder Managed Munic- 
ipal Bonds (“Applicant”), a no-load, open-end diversified 
management investment company registered under the 
Investment Company Act of 1940 (the ‘‘Act’’), filed an 
application on September 30, 1976, pursuant to Section 6(c) 
of the Act for an order of the Commission exempting 
Applicant from Section 10(b)(2) of the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representatives set forth 
therein, which are summarized below. 


Applicant was organized as a Massachusetts business trust 
on September 24, 1976. Scudder, Stevens & Clark (‘“Ad- 
viser’), a partnership which is registered as an investment 
adviser under the Investment Advisers Act of 1940, will 
enter into an investment advisory agreement with Applicant 
whereby it will agree to provide Applicant with investment 
research, advice and supervision and to furnish continu- 
ously an investment program for Applicant's portfolio con- 
sistent with the investment objectives and policies of Appli- 
cant. Applicant intends to enter into an underwriting agree- 
ment with Scudder Fund Distributors, Inc. (‘Distributors’), a 
wholly owned subsidiary of Adviser which, as agent, will 
offer Applicant's shares to investors in those states in which 
the shares are qualified and in which it is qualified as a 
broker-dealer. The underwriting agreement will provide that 
Distributors accept orders for shares at net asset value as 
no sales commission or load is charged the investor. 


Section 10(b)(2) of the Act provides, in pertinent part, that 
“(b) No registered investment company shall... (2) use as 
a principal underwriter of securities issued by it any director, 
officer, or employee of such registered company or any 
person of which any such director, officer, or employee is an 
interested person, unless a majority of the board of directors 
of such registered company shall be persons who are not 
such principal underwriters or interested persons of any of 
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such principal underwriters. .. .” 


Applicant states that it presently has a Board of Trustees 
the majority of the members of which are interested persons 
of Adviser and presently intends to have a Board of Trust- 
ees of which at least one-half will be interested persons of 
the Adviser. Nonetheless, it is intended that Applicant and 
Adviser shall comply with all the provisions of clauses (1) to 
(8) inclusive of Section 10(d) of the Act. At the time the 
underwriting contract mentioned above is executed, Appli- 
cant desires that, in addition to the permission granted by 
Section 10(d) to have all but one of its trustees interested 
persons of Adviser, it may be permitted to have up to all but 
one of its trustees interested persons of its principal under- 
writer. To that end Applicant desires an appropriate exemp- 
tion from Section 10(b)(2). 


Applicant asserts that it desires to establish a method for 
wide distribution of its shares and contends that this can be 
best accomplished through a principal underwriter. Appli- 
cant does not wish to charge a sales load. Moreover, as 
stated above, Applicant wishes to have the option to be a 
Section 10(d) company and will be strictly limited as to sales 
expenses by Section 10(d)(5) of the Act. Applicant states 
that, under these circumstances, only the Adviser or a 
company wholly owned by the Adviser or its partners could 
afford to undertake the expense of acting as principal 
underwriter. Adviser, for reasons incident to the conduct of 
its own business, of which its relationship with Applicant is 
only a part, does not wish to become a principal underwriter. 


Applicant states that all of the Applicant's trustees who are 
interested persons of Adviser are also interested persons of 
Distributors. Notwithstanding the provisions of Section 
10(d), the provisions of Section 10(b)(2) would appear to 
prevent Distributors from acting as principal underwriter of 
Applicant. Applicant submits that the reason for permitting 
an investment company which meets the requirements of 
Section 10(d) to have only one director (trustee) completely 
independent of the investment adviser are equally persua- 
sive for permitting it to have only one director (trustee) who 
is not an interested person of a principal underwriter which 
is wholly owned by the investment adviser. 


Section 6(c) of the Act authorizes the Commission, upon 
application, to exempt any person from any provision of the 
Act conditionally or unconditionally if and to the extent such 
exemption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 9, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed contem- 
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poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9479/October 15, 1976 


In the Matter of 


BROAD STREET INVESTING CORPORATION 
NATIONAL INVESTORS CORPORATION 
TRI-CONTINENTAL CORPORATION 

UNION CAPITAL FUND, INC. 

UNION CASH MANAGEMENT FUND, INC. 
UNION INCOME FUND, INC. 

UNION SERVICE CORPORATION 

UNION SERVICE DISTRIBUTOR, INC. 

UNION DATA SERVICE CENTER, INC. 


One Bankers Trust Plaza 
New York, New York 10006 


(812-4008) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM SECTIONS 2(a)(19) AND 12(d)(3), AND FOR 
AN ORDER PURSUANT TO SECTION 17(d) AND RULE 
17d-1 


NOTICE IS HEREBY GIVEN of the filing of an application 
by the following persons: Broad Street Investing Corpora- 
tion, National Investors Corporation, Union Capital Fund, 
Inc. and Union Income Fund, Inc., open-end, diversified, 
management investment companies registered under the 
Investment Company Act of 1940 (‘Act’) (collectively the 
“Existing Funds”); Tri-Continental Corporation (“Tri Conti- 
nental’’) a registered closed-end, diversified, management 
investment company (collectively the “Existing Investment 
Companies”); Union Cash Management Fund, Inc. (“Union 
Cash”) (collectively, “Investment Company Applicants”), a 
newly organized registered, open-end, diversified, manage- 
ment investment company; Union Service Corporation 
(“Union Service”); Union Service Distributor, Inc. (‘‘Distribu- 
tor’); and Union Data Service Center, Inc. (“Union Data’) 
(collectively “Applicants”). The application filed on August 
12, 1976, and amended on September 27, 1976, requests 








an order of the Commission exempting certain persons and 
transactions from Sections 2(a)(19) and 12(d)(3) of the Act 
and an order, pursuant to Section 17(d) of the Act and Rule 
17d-1 thereunder, permitting certain joint transactions. All 
interested persons are referred to the application on file with 
the Commission for a statement of the representations 
contained therein, which are summarized below. 


Union Service, pursuant to a Mutual Service Agreement, 
dated January 1, 1972, between the Existing Investment 
Companies and Union Service, provides the Existing Invest- 
ment Companies with investment and administrative serv- 
ices and places orders for execution with broker-dealers. 
Union Service provides such services at cost, apportioning 
the cost of such services to the respective Existing Invest- 
ment Companies in proportion to their net assets. Union 
Service, a registered investment adviser under the Invest- 
ment Advisers Act of 1940, is wholly owned by the Existing 
Investment Companies, whose voting rights and liquidation 
rights in Union Service are adjusted continuously on the 
basis of their proportionate contributions to the costs of 
operations. 


Distributor, which is also wholly owned by the Existing 
Investment Companies, is registered as a broker-dealer 
under the Securities Exchange Act of 1934 and is the 
wholesale distributor of the Existing Funds’ shares to retail 
broker-dealers. Pursuant to a Mututal Service Distribution 
Agreement, dated May 1, 1972, between the Existing In- 
vestment Companies and Distributor, Distributor’s net cost 
of operation is paid by the Existing Investment Companies 
in proportion to the net assets of each Existing Fund and 
60% of the net assets of Tri-Continental, provided that the 
maximum amount contributed by an Existing Investment 
Company for any year cannot exceed 5/100 of 1% of its 
average net assets in the case of an Existing Fund and 
3/100 of 1% in the case of Tri-Continental. The mutual 
service distribution arrangement was approved in 1972 by 
the shareholders of each of the Existing Investment Compa- 
nies. 


Union Data, a wholly-owned subsidiary of Union Service, 
provides the other Applicants with data processing services, 
including transfer, redemption and other shareholder serv- 
ices. These services are provided on a cost basis with 
charges to the respective companies being based on work 
performed. 


Union Cash was organized in June of 1976 and has not yet 
commenced operations. The investment objectives of Union 
Cash will be the preservation of capital and the maximiza- 
tion of current income through investments in high-quality 
money market instruments. Union Cash will receive invest- 
ment advice, except with respect to the selection of com- 
mercial paper issued by corporations other than bank holc- 
ing companies and other short-term corporate obligations, 
from Discount Corporation of New York Money Market 
Advisers (‘Adviser’). The Adviser will receive an annual fee 
equal to 1/4 of 1% of the average net assets of Union Cash. 
The Adviser has agreed that, until the average net assets of 
Union Cash exceed $10,000,000 for a period of 30 consec- 
utive business days, no advisory fee will be earned or 
payable. 


> The Adviser has further agreed that, after Union Cash's net 


assets have exceeded $10 million for 30 consecutive busi- 
ness days, no advisory fee will be accrued and earned until 
such fee, if so accrued, would amount to approximately one- 
half of the estimated $42,000 start-up costs of Union Cash. 


The Existing Investment Companies and Union Cash pro- 
pose that Union Cash become a participant in the service 
arrangements on the basis described below. 


The Existing Investment Companies and Union Cash pro- 
pose to amend the Mutual Service Agreement to make 
Union Cash a party to the Mutual Service Agreement. Union 
Cash will be provided the same administrative services 
presently provided the Existing Investment Companies by 
Union Service. In view of the services to be provided Union 
Cash by the Adviser, it is anticipated that the investment 
services furnished Union Cash by Union Service will consist 
of the analysis of commercial paper issued by corporations 
other than bank holding companies and other short-term 
corporate obligations, the placing of orders for execution of 
portfolio transactions and the payment of the salaries of 
Union Cash's Investment Committee. The costs of operation 
of Union Service will be apportioned on the basis of the net 
assets of the Existing Investment Companies and 75% of 
the net assets of Union Cash, provided that Union Cash 
shall not participate in the sharing of expenses of Union 
Service until the average net assets of Union Cash exceed 
$10,000,000 for a period of 30 consecutive business days. 


Distributor will act as the general distributor of shares of 
Union Cash, which, unlike the shares of the Existing Funds, 
will be sold without a sales charge. The Existing Investment 
Companies and Union Cash will amend the Mututal Service 
Distribution Agreement to make Union Cash a party to the 
Mututal Service Distribution Agreement. Union Cash will 
contribute to Distributor’s net cost of operation on the same 
basis as the Existing Funds, i.e., Union Cash's contribution 
will be based on its net assets and cannot annually ex- 
ceed 5/100 of 1% of its average net assets. 


Union Data will provide Union Cash with certain data 
processing services, and will charge Union Cash for the 
cost of the work performed. 


On February 9, 1972, and April 4, 1972, the Commission 
issued certain orders (Investment Company Act Release 
Nos. 6994, 7114, and 7117), pursuant to Section 6(c) and 
17(d) of the Act and Rule 17d-1 thereunder, permitting the 
Existing Investment Companies and Union Service, Distrib- 
utor, and Union Data to participate in the Mutual Service 
and Mutual Service Distribution Agreements described 
above. Specifically, these orders exempted certain of the 
Existing Investment Companies’ directors from the definition 
of “interested person” set forth in Section 2(a)(19) of the 
Act, exempted the ownership of Union Service by the 
Existing Investment Companies, or any company or compa- 
nies wholly-owned by them, from the provisions of Section 
12(d)(3) of the Act, and permitted the joint arrangements or 
transactions between and among the Existing Investment 
Companies and Union Service, Distributor, and Union Data 
contemplated by the Service Agreements. 


Section 2(a)(19) of the Act, in pertinent part, defines an 


‘interested person” of an investment company to include 
any affiliated person of such company, and affiliated per- 
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son of a registered broker or dealer, and any “interested 
person” of such company’s investment adviser or principal 
underwriter. Section 2(a)(19) of the Act further defines an 
“interested person” of an investment adviser of or principal 
underwriter for an investment company to include any 
affiliated person of such investment adviser or principal 
underwriter, and any person who has an interest in any 
security issued by a controlling person of such a principal 
underwriter. Section 2(a)(3) of the Act, in pertinent part, 
defines an affiliated person of another person to include any 
officer or director of such other person. Control is defined in 
Section 2(a)(9) of the Act as the power to exercise a 
controlling influence over the management or policies of a 
company, unless such power is solely the result of an 
Official position with such company. 


The Investment Company Applicants state that, by virtue of 
their stock ownership of Distributor, all or several of them 
may be deemed controlling persons of Distributor. Conse- 
quently, any director of the Investment Company Applicants 
who owns or will own stock of any Investment Company 
Applicant may be deemed to be an interested person of 
Distributor and of the Investment Company Applicants. 
Applicants further state that each officer and director of the 
investment Company Applicants may as such be deemed a 
controlling person of Distributor, and hence an interested 
person of Distributor and of the Investment Company Appili- 
cants. 


Section 12(d)(3) of the Act provides, in pertinent part, that it 
shall be unlawful for any registered investment company 
and any company or companies controlled by such regis- 
tered investment company to purchase or otherwise acquire 
any security issued by or any other interest in the business 
of any person who is an investment adviser of an invest- 
ment company or an investment adviser registered under 
the Investment Advisers Act of 1940 (“Advisers Act’), with 
certain exceptions. 


Applicants assert that although Union Service is excepted 
from the definition of investment adviser under Section 
2(a)(20)(B)(iii) of the Act because it furnishes its investment 
services at cost to one or more investment companies, it is 
included within the definition of an investment adviser under 
the Advisers Act and has registered under the Advisers Act. 
Applicants state that because the interests of the Invest- 
ment Company Applicants in Union Service are or will be 
adjusted continuously on the basis of the changing net 
assets of the Investment Company Applicants and their 
contributions to the costs of operation of Union Service, the 
investment Company Applicants may be deemed to be 
continually acquiring interests in the business of a regis- 
tered investment adviser for purposes of Section 12(d)(3). 


Section 17(d) of the Act and Rule 17d-1 thereunaer provide 
that it shall be unlawful for an affiliated person, or an 
affiliated person of an affiliated person, of a registered 
investment company, acting as principal, to participate in, or 
effect any transaction in connection with, any joint enter- 
prise or arrangement in which any such registered invest- 
ment company, or Company controlled by such registered 
investment company, is a participant unless an application 
regarding such arrangement has been granted by the 
Commission. Applicants state that by virtue of the owner- 
ship or proposed ownership by the Investment Company 
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Applicants of Union Service and Distributor, and the owner- 
ship of Union Data by Union Service, the joint arrangement 
may involve the participation of affiliated persons, or of 
affiliated persons of affiliated persons, of registered invest- 
ment companies in joint arrangements with such registered 
investment companies of the types referred to in Section 
17(d) of the Act and Rule 17d-1 thereunder. 


Because of the proposed participation of Union Cash in the 
Union Service agreements, the Investment Company Appli- 
cants request that an order of the Commission be issued to 
the effect that no director of the Investment Company 
Applicants shall be deemed to be an interested person of 
the Investment Company Applicants solely by reason of 
such director having an interest in any security issued by, or 
being a director of, the Investment Company Applicants, 
and further that no director of the Investment Company 
Applicants shall be deemed to be an interested person of 
the principal underwriter for the Funds solely by reason of 
such director having any interest in any security issued by, 
or being a director or officer of, the Investment Company 
Applicants. 


The Investment Company Applicants also request that an 
order of the Commission be issued exempting from the 
provisions of Section 12(d)(3) of the Act the purchase or 
other acquisition of any security issued by or any other 
interest in the business of Union Service by the Investment 
Company Applicants or any company or companies wholly- 
owned by them. 


Because of the proposed participation of Union Cash in the 
Service Agreements, the Applicants request that an order of 
the Commission be issued under Section 17(d) and Rule 
17d-1 thereunder permitting (a) the Mututal Service Agree- 
ment, as amended, and actions taken and arrangements 
made pursuant to an incidental thereto, (b) the Mutual 
Service Distribution Agreement, as amended, and actions 
taken and arrangements made pursuant and incidental 
thereto, and the related distribution agreements between 
the Investment Company Applicants and Distributor, and (c) 
the ownership of Union Data by Union Service and the 
arrangements for Union Data to provide data processing 
services to the Investment Company Applicants, Union 
Service and Distributor on a cost-sharing basis, charges to 
the respective companies being in relation to the work 
performed. 


Section 6(c) of the Act provides, in pertinent part, that the 
Commission may upon application, conditionally or uncondi- 
tionally exempt any person, security, or transaction, or any 
class or classes of persons, securities or transactions from 
any provisions of the Act, or any rule or regulation under the 
Act, if and to the extent such exemption is necessary or 
appropriate in the public interest, and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicants believe that the requested exemption from Sec- 
tion 2(a)(19) of the Act is necessary and appropriate in the 
public interest to permit stock ownership in the Investment 
Company Applicants by directors, and to permit the Union 
Service mutual service distribution arrangement. Applicants 
believe that the requested exemption from Section 12(d)(3), 
and the requested order under Section 17(d) and Rule 17d- 











1, are necessary and appropriate in the public interest 
because Investment Company Applicants, including Union 
Cash, will benefit from the economies of scale of the Union 
Service mutual service and mutual service distribution ar- 
rangements, and from the increase in the asset base over 
which expenses will be spread, which Applicants believe will 
result from the participation of Union Cash in the above 
arrangements. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976, at 10:00 a.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application herein will be issued by 
the Commission as of course following said date, unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons, who request 
a hearing or advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, includ- 
ing the date of hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9480/October 15, 1976 


In the Matter of 


THE CORPORATE INCOME FUND SERIES COMPANY, 
INC. 

(THE CORPORATE INCOME FUND INVESTMENT AC- 
CUMULATION PROGRAMS) 

c/o Merrill Lynch, Pierce, Fenner & Smith, Incorporated 
One Liberty Plaza 

165 Broadway 

New York, New York 10006 


(812-3968) 
NOTICE OF FILING OF APPLICATION PURSUANT TO 


SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM SECTIONS 15(a) AND 16(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that The Corporate Income 
Fund Series Company, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (‘Act’) as an open- 
end management investment company, filed an application 
on June 14, 1976 and amendments thereto on August 25 
and October 8, 1976 with regard to its Investment Accumu- 
lation Program (Long-Term), its Investment Accumulation 
Program (Intermediate Term) and its Investment Accumula- 
tion Program (Preferred Stock) and subsequent Investment 
Accumulations Programs (hereinafter collectively referred to 
as the ‘‘Programs”) for an order of exemption from Sections 
15(a) and 16(a) of the Act to the extent necessary to permit 
Applicant’s investment advisers and directors to serve with- 
out prior shareholder approval until a meeting of each 
Program's shareholders to be held within 180 days after the 
effectiveness of each of Applicant's Registration Statements 
filed under the Securities Act of 1933. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations therein, which are 
summarized below. 


The Applicant is a corporation formed under Maryland law. 
It proposes to issue its shares in various series, each of 
which represents a separate portfolio of securities. The 
initial three series of shares to be issued are: (A) shares of 
The Corporate Income Fund Investment Accumulation Pro- 
gram (Long-Term) which will represent a separate portfolio 
of long-term corporate debt securities; (B) shares of The 
Corporate Income Fund Investment Accumulation Program 
(Intermediate Term) which will represent a separate portfolio 
of intermediate term corporate debt securities; and (C) 
shares of The Corporate Income Fund Investment Accumu- 
lation Program (Preferred Stock) which will represent a 
separate portfolio of corporate preferred stocks. Such 
shares will be offered without sales load to the holders of 
the corresponding series of The Corporate Income Fund, 
which consists of a number of different unit investment 
trusts, as a means for the automatic reinvestment of distri- 
butions on such series. It is contemplated that, as additional 
types of series of The Corporate Income Fund unit trust 
offerings are developed, additional Investment Accumula- 
tion Programs follov#ng the same pattern as the Programs 
listed above will be created as new series of capital stock of 
Applicant. 


The investment advisers (the “Advisers”) of the Applicant 
with respect to the Programs will be (i) an affiliate of Merrill 
Lynch, Pierce, Fenner & Smith Incorporated, (ii) Bache 
Halsey Stuart Inc. and (iii) an affiliate of Reynolds Securities 
Inc. Merrill Lynch, Pierce, Fenner & Smith Incorporated, 
Bache Halsey Stuart Inc. and Reynolds Securities Inc. are 
the current sponsors of The Corporate Income Fund. The 
three directors of Applicant at the date of filing of the second 
amendment to this application are “interested persons” of 
one of the Advisers. Two unaffiliated directors will replace 
two affiliated directors and will take office prior to the 
effectiveness of the Registration Statements covering the 
shares in the Programs under the Securities Act of 1933. 


Section 15(a) of the Act provides, in part, that a person may 
not serve as an investment adviser of a registered invest- 
ment company except pursuant to a written contract which 
has been approved by a vote of a majority of the outstand- 
ing voting securities of such registered investment com- 
pany, and Section 16(a) of the Act provides, with limited 
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exceptions not here relevant, that no person shail serve as 
a director of a registered investment company unless 
elected to that office by the holders of the outstanding voting 
securities of such company. 


Applicant asserts that the proposed investment advisory 
agreement will comply with the provisions of the Act in all 
respects except that it may not satisfy the requirement of 
advance shareholder approval provided in Section 15(a) of 
the Act. Prior to effectiveness under the Securities Act of 
1933, the persons serving as directors of the Applicant will 
meet all of the reauirements of the Act except that they may 
not satisfy the requirements of Section 16(a) that they be 
elected to that office by holders of the outstanding voting 
securities of the Applicant. 


All of the directors will stand for election, and the investment 
advisory agreement will be presented for approval by the 
holders of a majority of the outstanding shares of each 
Program at the meeting of each Program’s shareholders to 
be held within 180 days of effectiveness of each of Appli- 
cant’s Registration Statements under the Securities Act of 
1933. During the period prior to such meeting, the prospec- 
tuses used by the Applicant in connection with the sale of its 
shares will contain full apappropriate information concerning 
the directors and the investment advisory agreement. 


The Applicant believes that the exemptions requested 
above should be granted because (1) the initial public 
shareholder of each Program of the Applicant will have full 
knowledge as to the identity of the directors of the Applicant, 
the initial investment advisers and the terms of the invest- 
ment advisory agreement prior to their purchase of the 
shares of the Applicant and, (2) the public shareholders of 
each Program of the Applicant will have an opportunity, 
voting as a separate Program consistent with Rule 18f-2 
under the Act, to pass on the election of the directors and 
the investment advisory agreement within 180 days of 
effectiveness of Applicant's Registration Statements under 
the Securities Act of 1933. 


Section 6(c) authorizes the Commission by order upon 
application to exempt, conditionally or unconditionally, any 
person, security, or transaction, or any class or classes of 
persons, securities or transactions, from any provision or 
provisions of the Act or any rule or regulation thereunder, if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. Applicant submits that 
the exemptions here requested are appropriate in the public 
interest, consistent with the protection of investors and the 
purposes of the Act. 


NOTCE IS FURTHER GIVEN that any interested person 
may, not later than November 9, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
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stated above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9481/October 15, 1976 


In the Matter of 


EQUITY EXCHANGE FUND 
1500 Walnut Street 
Philadelphia, Pennsylvania 19102 


(812-3987) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTIONS 2(a)(3), 2(a)(19), AND 22(e) OF THE ACT 


NOTICE IS HEREBY GIVEN that Equity Exchange Fund (a 
Limited Partnership) (“Applicant”), an open-end, diversified, 
management investment company registered under the 
Investment Company Act of 1940 (‘Act’), filed an applica- 
tion on August 30, 1976 and amendments thereto on 
September 30, 1976 and October 13, 1976 for an order, 
pursuant to Section 6(c) of the Act, exempting Applicant 
from the provisions of Sections 2(a)(3), 2(a)(19), and 22(e) 
of the Act to the extent discussed below. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it is a limited partnership operating 
under a Restated Partnership Agreement and Certificate of 
Limited Partnership filed on September 2, 1976 (‘‘Partner- 
ship Agreement”) under the Uniform Limited Partnership 
Acts of the States of New Jersey (“New Jersey Act”) and 
California (‘California Act’) (collectively, ‘Partnership 
Acts”), which was amended on September 20, 1976 and 
October 9, 1976. Applicant states that it filed a Notification 
of Registration on Form N-8A and a Registration Statement 
on Form S-5 to register its Units of Limited Partnership 
Interest (“Shares”) for sale under the Securities Act of 1933. 
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Applicant states that its purpose is to provide an investment s 
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medium to persons having substantial holdings of individual 
securities acceptable to it and with relatively large unreal- 
ized capital appreciation who wish to exchange such hold- 
ing for its Shares without incurring federal capital gains tax 
liability by reason of the exchange. 


Applicant further states that it has received a ruling from the 
Internal Revenue Service that for federal income tax pur- 
poses Applicant will be treated as a partnership and not as 
an association taxable as a corporation. 


In its Registration Statement on Form S-5, which in incorpo- 
rated by reference in the application, Applicant states that it 
has received an opinion of counsel regarding certain tax 
consequences of such an exchange. 


Applicant states that Butcher & Singer, a registered broker- 
dealer member of the New York Stock Exchange, will act as 
a Dealer-Manager for Applicant and Federated Securities 
Corp., a sibsidiary of Federated Investors, Inc., will act as 
Co-Dealer Manager. 


Applicant further states that the California Act, in the opinion 
of its California counsel, permits limited partners to exercise 
voting rights necessary to permit it to comply with the Act. It 
will further file opinions of its California and New Jersey 
counsels that it has been legally formed and organized and 
is validly existing as a limited partnership under the Partner- 
ship Acts; and that if, because of the existence or exercise 
of those voting rights, the limited partners are held to be 
liable as general partners to its creditors, then, to the extent 
its assets and insurance are insufficient to reimburse a 
limited partner, such limited partner would have resource 
against the general partners. 


Applicant submits that, as a limited partnership, it will have 
two classes of partners: general partners and limited part- 
ners (collectively, Partners’); that the entire interest of the 
Partners will be divided into Shares; that all Shares will have 
equal rights and equal participation in its profits and losses 
and one vote per Share on matters to be voted upon by 
Partners; that all Shares are redeemable; and that because 
of Applicant's nature, its initial portfolio of securities may 
have a relatively low tax basis, with the result that any sales 
of portfolio securities made to meet redemptions may in- 
volve the realization of relatively large capital gains by 
Applicant. Applicant reserves the right to redeem its Shares 
in whole or in part either in cash or by the distribution of one 
or more portfolio securities in kind. 


Applicant states that it has nine general partners, of which 
seven are individuals and two are corporations; and that the 
corporate general partners are Equity Exchange Fund Man- 
agement Corp., the investment adviser (‘Adviser’), and 
Equity Investors Corporation (‘Investors’). 


Applicant states that its Partnership Agreement provides 
that the Partnership will be managed by those general 
partners who are individuals (‘Managing General Part- 
ners"); that any General Partner which is a corporation, 
association, partnership, joint venture or trust shall act as a 
Non-Managing General Partner and shall take no part in the 
management, conduct or operation of the Applicant’s busi- 
ness, unless there are no remaining Managing General 
Partners; and that in such event, the Non-Managing Gen- 


eral Partner shall call a special meeting of Partners to elect 
successor Managing General Partners within 120 days of 
the date the last Managing General Partner shall cease to 
act in such capacity. 


Applicant asserts that the Managing General Partners will 
perform the same functions as directors of incorporated 
investment companies registered under the Act; that its 
Managing General Partners shall act only by majority vote 
at a meeting or by unanimous written consent without a 
meeting, unless otherwise required by the Act with respect 
to any particular action; that each Managing General Part- 
ner will have one vote; and that the Managing General 
Partners may appoint agents to perform duties for or on 
behalf of Applicant, and may appoint an Executive Commit- 
tee, which shall consist of two or more Managing General 
Partners. Applicant submits that a single Managing General 
Partner or Managing General Partners constituting less than 
a majority of Managing General Partners shali not have 
authority to act on its behalf or to bind it except when acting 
as an Executive Committee or otherwise pursuant to dele- 
gated authority of the Managing General Partners as pro- 
vided in the Partnership Agreement. 


Applicant will file an opinion of counsel that the division of 
managerial functions set forth in the Partnership Agreement 
is permitted under the Partnership Acts. 


Applicant represents that its ruling from the Internal Reve- 
nue Service requires its General Partners to maintain in the 
aggregate an interest of at least 1% in each material item of 
partnership income, gain, loss, deduction, and credit. Appii- 
cant states that in order to meet this condition, the Partner- 
ship Agreement provides that the initial general partners 
shall, as a group, make capital contributions in an amount 
not less thatn 1% of the total capital contributions of both 
the limited partners and the general partners; and that to 
insure continued satisfaction of this 1% requirement, Inves- 
tors has undertaken that at all times while a Non-Managing 
General Parnter, it will own at least a sufficient amount of 
Applicant's outstanding Shares so that the general partners, 
as a group, shall own at least 1% of such Shares. Applicant 
states that Investors has further undertaken that it will not 
withdraw as a Non-Managing General Partner, except on 
two years’ notice, or upon the earlier assumption by another 
general partner of this 1% requirement; provided, however, 
that in the event that Applicant terminates its investment 
advisory contracts with both Adviser and Federated Re- 
search Corp., its sub-adviser and an affiliate of Investors, it 
will remain as a Non-Managing General Partner and con- 
tinue to own a sufficient amount of Applicant's outstanding 
Shares to satisfy this 1% requirement for one year or until 
the earlier appointment of a successor Non-Managing Gen- 
eral Partner which undertakes to satisfy this 1% require- 
ment. 


Applicant represents that prior to the public offering of 
Shares, its general partners will have, in the aggregate, a 
tangible net worth of not less than $2,500,000, exclusive of 
their investment in Applicant and undertakes that its Gen- 
eral Partners at all times will continue to have at least such 
net worth. 


Applicant represents further that it will be named as an 
insured in a brokers’ blanket bond in an amount of not less 
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than $10,000,000, which coverage will include its general 
partners and coverage for dishonest or fraudulent trading by 
employees, and that it will also be a named insured in an 
errors and omissions insurance policy providing coverage 
up to a maximum amount of $5,000,000, with a $20,000 
deductible for any one claim. Applicant states that it will not 
voluntarily cancel such insurance. 


Applicant states that, although ownership of Shares will not 
entitle a limited partner to take part in the control of the 
business, each Share shall carry ore vote on all matters to 
be voted upon by Partners. Applicant further states that the 
Partnership Agreement provides that a limited partner may 
assign any or all of his interest by written instrument of 
assignment in form and substance satisfactory to the Man- 
aging General Partners, provided that (i) the assignee 
agrees to become a substituted limited partner, and (ii) the 
Managing General Partners consent to such assignment 
and substitution. Applicant represents that the admission of 
an assignee as a substituted limited partner is also condi- 
tioned upon the assignee’s written acceptance and adoption 
of all of the terms and provisions of the Partnership Agree- 
ment, and the recording of an appropriate amendment to 
the Partnerhip Agreement. Applicant indicates that the Man- 
aging General Partners have stated that it is their intention 
to consent to assignments by way of gifts or personal estate 
planning (for example, transfers to trusts). Applicant states 
, that it will process amendments to the Partnership Agree- 
ment daily to reflect cahnges in partnership interests. 


Section 2(a)(19) 


Section 10(a) of the Act provides that no registered invest- 
ment company shall have a board of directors more than 60 
percent of the members of which are persons who are 
“interested persons” of such registered company. Section 
2(a)(12) of the Act defines “director” to include any director 
of a corporation or any person performing similar functions 
with respect to any organization whether incorporated or 
unincorporated. 


Section 2(a)(19)(A) of the Act provides, in part, that an 
“interested person” of another person, when the other 
person is an investment company, means (1) any affiliated 
person of such investment company, and (2) any interested 
person of any investment adviser for such company. Sec- 
tion 2(a)(19)(B) of the Act provides, in part, that an “affili- 
ated person” of an investment adviser is an “interested 
person” of such investment adviser. 


Applicant represents that five of its individual Managing 
General Partners, who it believes otherwise are non-inter- 
ested persons of Adviser and Applicant, could arguably be 
deemed to be interested persons of Adviser and Applicant 
by virtue of being co-partners of Adviser. Applicant states 
that five of its Managing General Partners serve as non- 
interested directors of other investment companies advised 
by investment advisers which are controlled by Federated 
Investors, Inc., the parent of both Applicant's sub-adviser 
and Investors. 


Applicant submits that such a finding would conflict with the 
intention of Section 2(a)(19) which provides that “no person 
shall be deemed to be an interested person of an invest- 
ment company solely by reason of . . . his being a member 
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of its board of directors . . . “; but to resolve this conflict and 
assure compliance with the provisions of Section 10(a) of 
the Act, by Applicant and the other investment companies 
on whose Boards these persons serve, Applicant requests 
that it and its general partners be exempted from the 
provisions of Section 2(a)(1¥) to the extent that the general 
partners would otherwise be deemed to be interested per- 
sons of any other person solely because they are general 
partners of the Applicant or co-partners in Applicant of 
general partners who are otherwise interested persons of 
Applicant. 


Section 22(e) 


Section 22(e) provides, in part, that no registered invest- 
ment company shall suspend the date of redemption or 
postpone the date of payment or satisfaction upon redemp- 
tion of any redeemable security in accordance with its terms 
for more than seven days after tender of such security. 
Section 47(b) of the Act provides, in part, that every contract 
the performance of which involves the violation of, or the 
continuance of any relationship or practice in violation of, 
any provision of the Act, or any rule, regulation, or order 
thereunder shall be void. 


As stated above, the Applicant's General Partners have 
undertaken to hold a minimum of 1% of its outstanding 
Shares. Applicant asserts that, nevertheless, the General 
Partners could tender their Shares for redemption in viola- 
tion of the undertaking and the Partnership Agreement and 
could aliege upon so doing that the provision was in 
contravention of Section 22(e) and therefore, void under 
Section 47(b). Applicant submits that this restraint upon 
redemption is similar to a commitment with respect to 
original subscribers who hold shares with investment intent 
and that it would not adversely affect, but rather be for the 
benefit of, the public investors. Applicant therefore seeks an 
exemption from Section 22(e) allowing it to obtain enforce- 
ment of that undertaking in the event of its violation. 


Section 2(a)(3) 


Section 2(a)(3) of the Act in part defines an “affiliated 
person” of another person as “any . . . partner of such other 
person.” Applicant states that its investors will be limited 
partners and thereby may, pursuant to Section 2(a)(3), be 
deemed its affiliated persons. Applicant submits that its 
limited partners will be equivalent to shareholders of an 
investment company organized as a corporation. Applicant 
further states that the extension of ‘affiliated person” status 
to such persons creates the possibility of violation of the 
provisions of Section 17 of the Act upon the redemption of 
Shares by a distribution of portfolio securities in kind, and 
renders meaningless those provisions of Section 2(a)(3) 
that require a minimum percentage ownership before a 
shareholder is considered an affiliated person. Applicant 
therefore requests an exemption from the provisions of 
Section 2(a)(3) so that no person will be considered an 
“affiliated person” of Applicant solely by reason of being a 
limited partner of the Fund. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may by order upon application conditionally or uncondi- 
tionally exempt any person, security, or transaction or any 
class or classes of persons, securities, or transactions, from 
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any provisions of the Act, if and to the extent such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 
Applicant submits that the requested exemptions are neces- 
sary and appropriate in the public interest and consistent 
with the protection of investors and the purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact of law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or in case 
of attorney at law by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9482/October 18, 1976 


Separate Accounts of Life Insurance Companies Funding 
Certain Variable Life Insurance Contracts 


The Securities and Exchange Commission (“Commission”) 
today announced the adoption of Rules 6e-2 [17 CFR 
270.6e-2] and 6c-3 [17 CFR 270.6c-3] under the Investment 
Company Act of 1940 (“Act”) [15 U.S.C. 80a-1 et seg.]. 
Rule 6e-2 exempts separate accounts formed by life insur- 
ance companies to fund certain variable life insurance 
contracts from the registration requirements of the Act on 
condition that such separate accounts comply with all but 
certain designated provisions of the Act and meet the other 
requirements of this Rule. Rule 6c-3 exempts variable life 
insurance separate accounts which meet the requirements 
of paragraph (a) of Rule 6e-2 and register under Section 
8(a) of the Act [15 U.S.C. 80a-8(a)] from the provisions of 
the Act and rules thereunder specified in paragraph (b) of 


Rule 6e-2, except for Sections 7 [15 U.S.C. 80a-7] and 8, 
under the same terms and conditions as a separate account 
exempt under Rule 6e-2. Further, the Commission also 
adopted Forms N-6El-1 [17 CFR 274.301], N-27I-1 [17 CFR 
274.302] and N-27I-2 [17 CFR 274.303]. These forms are 
required by Rule 6e-2 and are to be used by separate 
accounts subject to the Rule in order to notify the Commis- 
sion of a claim of exemption under this Rule, and to notify 
contract holders of their rights to cancel their variable life 
insurance contracts and to receive refunds of certain 
amounts paid pursuant to such contracts. 


On February 27, 1975 the Commission gave notice of its 
intention to propose a rule under Section 6(e) of the Act to 
provide certain exemptions for variable life insurance sepa- 
rate accounts (Investment Company Act Release No. 8691 
[40 FR 27644]) and requested comments thereon. Based 
on the public comments on this intention to propose a rule 
under Section 6(e), the order of exemption from several 
provisions of the Act and rules thereunder granted to the 
Equitable Life Assurance Society of the United States, 
Equitable Variable Life Insurance Company (“EVLICO”) and 
EVLICO’s Separate Account | as well as prior rulemaking 
proceedings with respect to variable life insurance, on 
December 30, 1975, the Commission published notice (In- 
vestment Company Act Release No. 9104, [41 FR 2256)) 
that it had under consideration the adoption of Rule 6e-2 
under the Act and requested written comments on the 
proposed Rule from interested persons. The Commission 
has considered all of the comments received and has 
determined to adopt the Rules and Forms, as modified and 
set forth below, effective November 30, 1976. 


Rules 6e-2 and 6c-3 and Forms N-6El-1, N-27I-1 and N-27I- 
2 are adopted pursuant to authority granted to the Commis- 
sion by Sections 6(c) [15 U.S.C. 80a-6(c)], 6(e) [15 U.S.C. 
80a-6(e)] and 38(a) [15 U.S.C. 80a-37(a)] of the Act. 
Section 6(c) of the Act provides that the Commission by 
rule, regulation or order may conditionally or unconditionally 
exempt any person, security or transaction, or any class of 
persons, securities or transactions from any provision or 
provisions of the Act, if and to the extent that such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 
Section 6(e) of the Act provides that if, in connection with 
any rule, regulation or order under Section 6 exempting any 
investment company from any provision. of Section 7, the 
Commission deems it necessary or appropriate in the public 
interest or necessary for the protection of investors that 
certain specified provisions of the Act shall be applicable in 
respect to such company, the provisions so specified shall 
apply to such company, as though such company were a 
registered investment company. Section 38(a) of the Act 
authorizes the Commission to issue rules necessary or 
appropriate to the exercise of the powers conferred upon 
the Commission in the Act. 


BACKGROUND 


Essentially, Rule 6e-2 is applicable to separate accounts 
established pursuant to insurance laws, the assets of which 
are legally segregated from the assets of the life insurer and 
are used to fund variable life insurance contracts, as defined 
by the Rule, and which separate accounts are advised by 
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persons registered under the Investment Advisers Act of 
1940 (“Advisers Act”) [15 U.S.C. 80b-1 et seq.]. 


The Rule defines “variable life insurance contract” as a 
contract of life insurance, subject to regulation under the 
insurance laws of every jurisdiction in which it is offered, 
which contract, so long as premiums are duly paid, provides 
for: a death benefit and cash surrender value which vary to 
reflect the investment experience of the separate account, a 
guaranteed minimum death benefit, and assumption of the 
mortality and expense risks thereunder by the life insurer. 
The Rule, as proposed, provided that a variable life insur- 
ance separate account must comply with every provision of 
the Act as if it were a registered investment company 
issuing periodic payment plan certificates, except to the 
extent that the Rule provides exemption from the require- 
ments of Sections 7, 8, 9(a), [15 U.S.C. 80a-9(a)], 13(a) [15 
U.S.C. 80a-13(a)], 14(a) [15 U.S.C. 80a-14(a)], 15(a) [15 
U.S.C. 80a-15(a)], 15(b) [15 U.S.C. 80a-15(b)], 15(c) [15 
U.S.C. 80a-15(c)], 16(a) [15 U.S.C. 80a-16(a)], 17(f) [15 
U.S.C. 80a- vas 18(i) [15 U.S.C. 80a-18(i)], 19 [15 U.S.C. 
80a-19], 22(d) 
mei 22 
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) [15 U.S.C. 80a-22(d)], 22(e) [15 U.S.C. 80a- 
(f) [15 U.S.C. 80a-22(f)], 26(a) [15 U.S.C. 80a- 

26(a)], 27(a) [15 U.S.C. 80a-27(a)], 27(c) [15 U.S.C. 80a- 

27(c)], 27(d) [15 U.S.C. 80a-27(d)], 27(e) [15 U.S.C. 80a- 

27(e)], 27(f) [15 U.S.C. 80a-27(f)], 27(h) [15 U.S.C. 80a- 
27(h)], and 32(a) [15 U.S.C. 80a-31(a)] of the Act and Rules 
22c-1 [17 CFR 270.22c-1], 27d-1 [17 CFR 270.27d-1], 27e- 
1 [17 CFR 270.27e-1] and 27f-1 [17 CFR 270.27f-1] there- 
under. 


Rule 6e-2, as adopted 


Rule 6e-2, as adopted, provides that a variable life insur- 
ance separate account, as defined in the Rule, and the 
investment adviser, principal underwriter and depositor 
therefor, are exempt, in whole or in part, from the same 
sections of the Act and rules thereunder as proposed Rule 
6e-2 except that exemption is now provided from Section 
2(a)(35) [15 U.S.C. 80a-2(a)(35)] and no longer provided 
from Section 22(f). Additionally, in response to comments 
received from interested persons, the Commission has also 
modified certain provisions in the Rule, primarily with re- 
spect to refunds of sales load, and has made technical 
changes to conform the Rule to industry procedures and the 
requirements of state insurance regulation. 


In particular, Rule 6e-2 now provides that variable life 
insurance separate accounts are exempt from Section 
2(a)(35) which defines “sales load,” in order to make the 
special definition of sales load contained in the Rule appli- 
cable to all provisions of the Act as they relate to variable 
life insurance separate accounts. 


The Rule provides that variable life insurance separate 
accounts are exempt from Section 7, which effectively 
prohibits an unregistered investment company from operat- 
ing, and from Section 8, which provides for the method of 
registration and the content of the registration statement. In 
place of the notification of registration provided for by 
Section 8(a), the separate account will file a notification of 
claim of exemption under Rule 6e-2 on Form N-6EI-1. The 
Commission expects to promulgate a form to be used 
instead of the registration statement required by Section 
8(b) and that such form, when developed, could be used in 
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lieu of forms currently required under the Act and the 
Securities Act of 1933 (15 U.S.C. 77a et seq.]. Until such a 
combined form is promulgated, separate accounts claiming 
exemption under Rule 6e-2 should file, as appropriate, 
Forms N-8B-1 [17 CFR 274.11], N-8B-2 [17 CFR 274.12] or 
N-8B-3 [17 CFR 274.13] and make special notation on the 
first page of such Form that the filing is made pursuant to 
Rule 6e-2. 


A partial exemption is granted from Section 9(a) so that the 
restrictions of that Section are not applicable to officers, 
directors and employees of the life insurer, or its affiliates, 
who do not participate directly in the administration or 
management of the separate account or in the sale of 
contracts funded by such separate account. Under the Rule, 
a life insurer is ineligible to serve as investment adviser, 
depositor, or principal underwriter for the separate account 
pursuant to Section 9(a)(3) only if an affiliated person, 
ineligible on account of Sections 9(a)(1) or 9(a)(2), partici- 
pates directly in the management or administration of the 
separate account or the sale of contracts funded by the 
separate account. Additionally, the Rule, as adopted, pro- 
vides in paragraph (b)(15) that these exemptions from 
Section 9 are also provided where the life insurer or its 
officers, directors and employees, or its affiliate serves as 
adviser to or principal underwriter for certain registered 
open-end investment companies which are funding media 
for variable life insurance separate accounts organized as 
unit investment trusts. 


Limited exemptions from the requirements of Section 13(a) 
and Sections 15(a), (b) and (c) provide for the disapproval 
by an insurance regulator and the life insurer, under certain 
circumstances, of proposals for changes in investment 
policy, investment adviser or principal underwriter made by 
variable life insurance contractholders or the board of direc- 
tors of the separate account. A further exemption from 
Section 13(a) allows changes in investment policy to be 
adopted without contractholder approval where such 
changes are required by state insurance authorities. The 
Rule, as modified, provides that a state insurance regulator 
may disapprove or require the changes described in the 
Rule so long as he acts pursuant to state insurance law or 
regulation. Also, the Rule, as revised, in paragraph (b)(15) 
explicitly provides similar relief from certain requirements of 
Sections 13(a) and 15(a), (b) and (c) in recognition of the 
fact that the life insurer has an interest in the operation of an 
ordinary open-end investment company used to fund a 
variable life insurance separate account which is organized 
as a unit investment trust. The exemption in this area is 
limited, however, so that the life insurer may disregard the 
instructions of contractholders with respect to the underlying 
investment company only where that company offers its 
shares exclusively to variable life insurance separate ac- 
counts of the life insurer or of any affiliated life insurance 
company. Of course, in other circumstances, the depositor 
for the unit investment trust separate account, which is 
expected to be the life insurer, may request an order of the 
Commission permitting the substitution of securities of an- 
other investment company pursuant to Section 26(b) [15 
U.S.C. 80a-26(b)] of the Act. 


As modified, the Rule exempts variable life insurance sepa- 
rate accounts from the minimum capital requirements of 
Section 14(a) where the life insurer has combined capital 
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and surplus, or an unassigned surplus, of at least 
$1,000,000 until such time as the separate accouni has toiai 
assets of at least $100,000. 


A limited exemption from the requirements of Section 15(a) 
permits the initial selection of the investment adviser for 
variable life insurance separate accounts in a manner 
similar to that provided for certain variable annuity separate 
accounts pursuant to Rule 15a-3 [17 CFR 270.15a-3]. Thus, 
the initial written contract pursuant to which the investment 
adviser acts does not have to be approved by a majority of 
the outstanding contractholders. 


As revised, the Rule provides a limited exemption from the 
requirements of Section 16(a) so that persons serving as 
the directors of the separate account, or replacements 
appointed by the life insurer for persons who have become 
unable to serve as directors, are exempt initially from the 
requirement of Section 16(a) that such persons be elected 
by the contractholders at an annual meeting. in addition, the 
Rule provides that persons serving as directors of the 
separate account are subject to disapproval and removal by 
the appropriate insurance regulatory authority. 


The Rule, as modified, grants an exemption from the 
requirements of Section 17(f) to allow the securities or 
similar investments of the separate account to be main- 
tained in the custody and safekeeping of the life insurer, or 
an insurance company which is an affiliated person of such 
life insurer, or in the custody of the life insurer pursuant to a 
safekeeping arrangement with a bank or trust company, or 
to be deposited with a state insurance regulator or with a 
securities depository, subject to certain conditions governing 
the standards and procedures to be utilized to assure the 
safekeeping of such securities. The Rule also increases the 
number of persons who may be authorized to have access 
to the securities and eliminates the possible implication of 
the prior language that the Commission would be reviewing 
the type or degree of regulation applied by state insurance 
regulators in this area. 


With respect to the requirement of Section 18(i) that every 
share of stock issued by a registered management invest- 
ment company be a voting stock and have equal voting 
rights with every other voting stock, the Rule, as revised, 
provides that, for purposes of variable life insurance con- 
tracts, one vote must be allocated for each $100 of cash 
surrender value funded by the separate account. It also 
provides for allocation of voting rights to the life insurer with 
respect to assets of the separate account not otherwise 
attributable to contractholders, provided that the life insurer, 
after commencement of sales of variable life insurance 
contracts to the public, shall cast its votes for and against 
each matter subject to vote by contractholders in the same 
proportion as votes actually cast by contractholders. 


The Rule also provides that the voting right required by the 
Act shall not be deemed to be violated by actions specifi- 
cally permitted by the Rule, such as the limited exemptions 
from Section 13(a) and Sections 15(a), (b) and (c) to permit 
disapproval by an insurance regulatory authority or the life 
insurer of certain proposals made by contractholders or the 
separate account's board of directors. 


The Rule grants exemption from the requirements of Sec- 


tion 19 in recognition of the fact that “participating” variable 
life insurance contracts will not pay dividends in the sense in 
which the term is used in this section. 


The Rule, as modified, provides exemption from the require- 
ments of Sections 22(d), 22(e) and Section 27(c)(1) and 
Rule 22c-1 in recognition of the manner in which life 
insurers will issue, transfer and redeem variable life insur- 
ance contracts as well as the requirements of state insur- 
ance regulation. Thus, the premiums charged for variable 
life insurance contracts may be determined on the basis of 
such considerations as age, sex, medical underwriting 
standards and premium mode. In addition, the variable life 
insurance separate account would not be deemed to be in 
violation of these Sections and Rule 22c-1 if, for example: 
the contractholder, depending upon the particular benefit for 
which the contract is presented, does not receive a propor- 
tionate share of the assets held in the separate account; 
funds are transferred to or from the separate account 
pursuant to a contract loan or other option, including options 
available on default, at a time when no purchase or redemp- 
tion is made; or assets are transferred to the account before 
formal inssuance of a variable life insurance contract in 
recognition of the fact that insurance coverage may com- 
mence before such contract is “issued.” Further, the Rule, 
as revised, requires that the cash surrender value and the 
amount payable on death be determined daily’ but allows 
monthly determinations of the death benefit where monthly 
rather than a daily determination will not reduce the partici- 
pation of a contract in the investment experience of the 
separate account. However, it also permits less frequent 
valuation of the death benefit if the net valuation premium is 
transferred io the account less frequently than daily, pro- 
vided that the death benefit must be valued at least once 
each contract year. 


Section 22(f) of the Act prohibits an investment company 
from restricting the transferability or negotiability of any 
security of which it is the issuer. Proposed Rule 6e-2 would 
have provided exemption from this prohibition in recognition 
of the fact that most state insurance laws and most insur- 
ance contracts specifically limit the transferability and nego- 
tiability of the contract. However, commentators asserted 
that this exemption was not necessary since they believed 
that Section 22(f), by its terms, provides sufficient exemp- 
tion. Accordingly, the proposed exemption was deleted from 
the Rule. 


The Rule provides exemption from Sections 27(a)(1) and 
27(h)(1) by allowing the 9% average sales load to be 
computed over a maximum period of 20 years. The ele- 
ments of the gross annual premium which may be excluded 
in determining the amount charged for sales load are now 
set forth in paragraph (c)(4) of the Rule. Those elements of 
the annual premium which may be excluded are the amount 
of the increase in cash value attributable to payments made 
and not attributable to investment earnings, the annual cost 
of insurance, a risk charge to cover the minimum death 
benefit guarantee, a charge for insurance-administrative 
fees, a charge for state premium taxes, and additional 
charges for incidental fixed insurance benefits, substandard 
risks and more frequent than annual premium payments. 


Additionally, as modified, the Rule allows life insurers to 
elect one of two alternatives for the treatment of dividends 
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under participating variable life insurance contracts, both of 
which permit the life insurer to deduct certain amounts for 
dividend payments in the calculation of sales load. The 
Commission determined, after review of the data submitted 
as part of the comments, that it would be appropriate to 
permit life insurers the option of choosing either of the two 
alternatives, in the expectation that this will allow flexibility in 
contract design by a larger number of potential issuers. Both 
alternatives allow a deduction for dividends to be paid or 
credited in accordance with the dividend scale in effect on 
the issue date of the contract assuming a gross annual 
after-tax return of 4%. The first alternative allows the use of 
the actuarial level equivalent for dividends to be paid or 
credited over the same period used in computing the 9% 
average sales load, assuming the same mortality, interest 
and lapse assumptions as were utilized in computing the 
dividend scale for the contract. The second alternative 
allows an annual deduction in calculating sales loads of the 
dividend to be paid or credited in each year. 


The Rule, as modified, contains a definition of the term 
“payments,” which has been used throughout the Rule 
instead of “premiums,” to designate the consideration paid 
by contractholders. As used in the proposed Rule, the term 
“premiums” could have included charges for substandard 
risks, incidental fixed insurance benefits and more frequent 
than annual payments which have no relationship to the 
amount of variable benefits provided. If the sales ioad 
percentage limits were based upon an amount including 
these charges it would have resulted in higher refunds 
payable by the life insurer as weil as a variance in the sales 
load payable and refund received by persons who pur- 
chased contracts having the same variable benefits. In 
order to provide for a consistent basis upon which to apply 
these percentage limits for contracts having the same 
variable benefits, the term payments excludes these 
charges in determining the amount upon which sales loads 
and refunds are computed. However, it includes these 
charges for purposes of cancellation and exchange, since 
these are based upon the actual total consideration paid by 
the contractholder. 


The Rule, as modified, allows an exemption from Sections 
27(a)(3) and 27(h)(3) similar to that provided by Rule 27a-2 
{17 CFR 270.27a-2] for certain registered variable annuity 
separate accounts, except that it also allows a variance in 
sales load caused by a reduction in the annual cost of 
insurance at certain very young ages and the grading (i.e., 
equalization) of cash surrender values into contract re- 
serves. 


The Rule, as revised, also provides exemption from Sec- 
tions 27(c)(2), 26(a)(1) and 26(a)(2), provided that the life 
insurer complies with all other provisions of Section 26 as if 
it were a trustee, depositor or custodian for the separate 
account and meets certain additional requirements relating 
to financial stability, periodic inspection by a state insurance 
regulator, and limitation of administrative fees. 


It is anticipated that variable life insurance contracts will 
provide several different non-forfeiture options in the event 
that payments are not duly made and will designate a 
particular option if the contractholder fails to elect an option. 
The Rule provides exemption from Sections 27(c)(1) and 
27(d) to the extent that a non-forfeiture option, including an 
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automatic loan if required by the insurance law of the 
jurisdiction in which the contract is offered, may not comply 
with the requirement of such Sections that the contract be 
redeemable or provide for a refund in cash. 


The Commission believes that, due to expensive insurance- 
administrative procedures and the unique nature of the 
variable life insurance product, it is appropriate to provide 
some exemption from the provisions of Section 27(d). The 
Rule, as proposed, would have provided exemption from the 
refund requirements of Section 27(d) by reducing the 
amount of sales load which must be returned to a redeem- 
ing contractholder, by increasing the length of the refund 
period and by requiring a right of conversion to a fixed 
benefit life insurance policy. Pursuant to the proposed Rule, 
the redeeming contractholder could have requested a re- 
fund of sales load ranging from the excess paid for sales 
loading which was over 30% of gross premium payments 
made in the first 12 contract months to the excess paid over 
15% of gross premium payments in the first 30 contract 
months. 


The Commission's original proposal represented an attempt 
to strike a delicate balance. The insurance industry has 
argued persuasively that the cost of selling and issuing 
variable life insurance contracts would be greater than initial 
selling costs incurred in connection with mutual funds and 
that these costs are incurred primarily in the first year of the 
contract. Thus, it seems appropriate to permit the insurance 
company to retain a larger amount of sales load if a variable 
life insurance contractholder chooses to exercise his refund 
right during the initial period of his holding. However, the 
experience of insurance companies with respect to sales of 
fixed benefit insurance indicates that high numbers of 
purchasers will allow their contracts to lapse in the early 
years after issuance. For this reason, the Commission 
balanced the increased amount of sales load which the life 
insurance company could retain after a contractholder had 
exercised his refund right by extending the period for refund 
from 18 to 30 months. These modifications represented an 
effort to recognize the economic realities of the product and 
of its sponsors, as well as the competitive environment in 
which the contracts would be sold. 


Commentators have indicated, however, that the proposal 
did not provide sufficient economic relief. They assert that 
the proposal could have the net effect of requiring as much 
or more total refund as Section 27(d). This assertion, of 
course, is based necessarily upon certain assumptions 
concerning the level and pattern of sales load charged and 
the lapse rates experienced by an “average” insurer during 
the first two and one-half years. 


The commentators suggested several proposals for rectify- 
ing the alleged defects in this area of the proposed Rule. 
These proposals, which were assessed based upon their 
economic effect on contractholders as well as upon issuers 
of variable life insurance contracts, involved: (a) shortening 
the refund period from 30 to 24 months, (b) increasing the 
amount of sales load which may be retained from 30 to 35% 
of payments in the first contract year, and (c) developing a 
whole new refund system based upon a required cash 
surrender without regard to the actual level of sales load 
assessed. A further proposal involved a modified ‘spread 
load” which would have extended the refund period to four 





years, but, in effect, would have exempted issuers utilizing 
certain patterns of loading from the refund requirement 
entirely. Additionally, the commentators suggested a revi- 
sion in the sales load refund formula to allow a grading 
process (i.e., a reduction on a proportional basis) rather 
than the proposed decremental scale which declined at six- 
month intervals between 12 and 30 months. 


- After analysis of these and other comments and proposals 


with respect to the refund of excess sales load, the Com- 
mission has determined to revise paragraph (b)(13)(v)(A) of 
the Rule as follows: (a) the maximum refund period has 
been reduced from 30 to 24 months; (b) the amount of 
refund will be the excess paid for sales loading which is 
over the sum of 30% of payments for the first contract year 
plus 10% of payments for the second contract year, rather 
than the decremental refund scale;? (c) for participating 
variable life insurance contracts, the refund requirement 
pertaining to amounts deducted as dividends in computing 
sales loads, but not actually paid out, has been deleted; (d) 
the cash value and excess sales loading which would 
otherwise be refundable may be applied automatically by 
the life insurer to purchase a nonforfeiture benefit (without 
sales loading) for a lapsing contractholder; and (e) the 
amount upon which the refund is to be computed is the 
“payment” as that term has been specially defined in 
paragraph (c)(7) of the Rule rather than the gross annual 
premiums. 


Based on the data submitted, the total amount of refunds 
payable by the insurer pursuant to revised Rule 6e-2 will be 
less than present Section 27(d) or Rule 6e-2, as proposed. 
This result occurs due to a combination of a higher maxi- 
mum percentage of sales load allowed to be retained as 
compared with Section 27(d) and a shorter period for refund 
than provided in the proposed Rule. However, since the 
largest percentage of lapses occurs in the first two years, a 
reduction in the refund period will not have an undue 
negative effect upon contractholders as a class, particularly 
since the amount required to be refunded during this period 
has not been reduced. Additionally, a reduction in the refund 
period from 30 months to two years coupled with the 
redefinition of the refund formula will simplify the administra- 
tive procedures of insurers necessary for processing re- 
funds, particularly since insurers traditionally utilize contract 
years as the basic administrative unit. 


The Commission determined not to adopt the other pro- 
posed modifications of the refund requirements of Rule 6e-2 
primarily because each of these would not only substantially 
reduce the amount of refund to be received by a contract- 
holder but would also increase the amount of sales load 
allowed to be retained by the insurer. 


With respect to the conversion right from a variable life 
insurance contract to a fixed benefit whole life insurance 
policy, paragraph (b)(13)(v)(B) of the Rule has been revised 
to provide that: (a) the period for exercise of the conversion 
right is limited to 24 months which is the same period as 
that required for refund; (b) the policy into which the variable 
life insurance contract may be converted must be a whole 
life policy which has the same initial face amount as the 
contract and is specified in the contract at the time it is 
issued; and (c) the conversion right is subject to an “equita- 
ble” adjustment in premium and/or cash values to reflect the 


differences, if any, between the variable life insurance 
contract and the whole life policy so that there will be no 
loss incurred or gain received upon conversion. 


In Rule 27d-1 the Commission has imposed a reserve 
requirement applicable to principal underwriters and deposi- 
tors of periodic payments plans subject to Section 27(d) or 
27(f). Rule 6e-2 provides exemption from Rule 27d-1 if an 
insurance company guarantees the performance of all obli- 
gations of the depositor or principal underwriter and such 
depositor or principal underwriter complies with all provi- 
sions of Rule 27d-2 [17 CFR 270.27d-2]. 


The Rule provides exemption from Section 27(e) and Rule 
27e-1 if the persons who are required to provide a notice of 
right of withdrawal and refund to variable life insurance 
contractholders provide such notice on Form N-27I-1 (which 
is adopted herewith). The Rule, as revised, provides that the 
notice need be sent at issuance and also if the contract- 
holder has failed to make a payment and the contract has 
not been reinstated within 30 days following the expiration 
of the grace period for payment. 


The Rule also provides exemption from Section 27(f) and 
Rule 27f-1 if a notice of withdrawal right and statement of 
charges is provided on Form N-27I-2 (which is adopted 
herewith) in accordance with certain other requirements as 
to the form and content of the notice and the effect on other 
contracthoilders. 


A new paragraph (b)(13)(ix) has been added to specify the 
time when a contractholder has mailed his contract for 
purposes of determining whether he has met the time 
requirements of the Rule for exercising his withdrawal or 
conversion right. 


The Rule provides exemption from Section 32(a)(2) with 
respect to the selection of independent public accountants 
for the separate account on a basis similar to that provided 
by present Rule 32a-2 [17 CFR 274.31a-2] for certain 
registered separate accounts. 


The definitional section of the Rule, part (c), has been 
revised in certain respects. In particular, the following revi- 
sions have been made: (a) the definition of variable life 
insurance contract now provides that a charge for mortality 
and expense risks may be assessed subject to the require- 
ment that it be disclosed in the prospectus and be not less 
than one half of the maximum charge therefor which is 
specified in the variable life insurance contract, (b) the 
definition of minimum death benefit has been modified, in 
conformance with newly adopted state variable life insur- 
ance regulations, so that in the event of the death of the 
insured the minimum death benefit specified in the contract 
will be payable in full, provided that payments were duly 
made and there were no outstanding loans, partial with- 
drawals or partial surrenders; (c) the definition of sales load, 
formerly paragraph (b)(13)(i)(B), has been revised: (1) to 
provide that the cost of insurance shall be based on the 
actual period for which payments are made and the as- 
sumed investment rate specified in the contract, (2) to 
delete the possible implication that expenses incurred in the 
first contract year must be charged to contractholders in that 
year, and (3) to provide that the insurer may select either of 
two alternatives for deduction of dividends in computing 
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sales load; (d) to define “assumed investment rate,” a factor 
now used in computing the cost of insurance; (e) to define 
“variable death benefit,” a term used in connection with the 
deduction for the minimum death benefit guarantee charge; 
and (f) to define “payments,” the term utilized throughout 
the Rule to signify the consideration paid by contracthold- 
ers. As noted previously, “payments” has two distinct 
meanings depending upon its usage in the Rule. 


Finally, Form N-27I-2 is the form to be used to notify 
contractholders of their right to cancel the contract. Pro- 
posed Form N-271!-2 would have required that the level of 
sales load deductions be stated in percentages and also in 
specific dollar amounts for each contract. Commentators 
asserted that the inclusion of the dollar amount would 
greatly increase the administrative cost of processing the 
form without any significant benefit to contractholders. In 
view of the fact that the information provided by inclusion of 
the dollar amount of sales load to those contractholders who 
cancel may not be worth the added cost of providing this 
information, this item has been deleted from Form N-271-2. 


Rule 6c-3 


Commentators noted that registered investment companies 
are exempt from certain requirements of the other federal 
securities laws due to their registered status. For example, 
registered investment companies are not subject to the 
registration and reporting requirements of Sections 12(g) 
and 15(d) of the Securities Exchange Act of 1934 [15 
U.S.C. 78a-12(g) and 78a-15(d)] because they must regis- 
ter and file reports under the Act. Additionally, certain other 
statutes, for example, the Employee Retirement Income 
Security Act of 1974 (“ERISA”) [Pub. L. No. 93-406, Sept. 
2, 1974], provide certain exemptions from their require- 
ments or confer a certain status upon registered investment 
companies. However, variable life insurance separate ac- 
counts which are exempt from the registration requirements 
of the Act pursuant to Rule 6e-2 are per se non-registered 
investment companies and may not obtain these exemp- 
tions conferred by other statutes upon registered investment 
companies. Commentators suggested that certain life insur- 
ers might prefer to have their variable life insurance sepa- 
rate accounts registered in order to obtain these other 
exemptions or special status but were also desirous of 
retaining the exemptions provided by Rule 6e-2 to variable 
life insurance separate accounts. This would be appropriate 
since the exemptions provided by Rule 6e-2 would merely 
tailor the provisions of the Investment Company Act to 
variable life insurance separate accounts and not relieve 
them from compliance with those regulatory provisions 
which are necessary to provide investor protection. There- 
fore, the commentators proposed that the Commission 
adopt a rule under Section 6(c) of the Act which would 
provide that a separate account which meets the require- 
ments of paragraph (a) of Rule 6e-2 and registers under the 
Act would be exempt from all the sections of the Act and 
rules thereunder specified in paragraph (b) of Rule 6e-2, 
except for the registration requirements, under the same 
terms and conditions as a “non-registered” separate ac- 
count exempt under Rule 6e-2. 


After consideration of these matters, the Commission has 
determined to adopt Rule 6c-3 under the Act without prior 
public notice and request for public comments. In this 
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connection, the Commission finds, pursuant to Section 
553(b)(3)(B) of the Administrative Procedure Act [5 U.S.C. 
553(b)(3)(B)] that notice and public procedure with respect 
to Rule 6c-3 are impractical, unnecessary, or contrary to the 
public interest because registration of variable life insurance 
separate accounts under the Act pursuant to Rule 6c-3 is 
elective and this Rule provides exactly the same exemp- 
tions from the Act and Rules thereunder as Rule 6e-2 
(except that no exemption from the registration requirement 
is afforded). In addition, there is good cause to proceed with 
the adoption of Rule 6c-3 at this time in view of the 
extensive rulemaking consideration which the Commission 
has given to variable life insurance and the appropriateness 
of finally specifying the regulation to which this product, its 
issuers and related persons will be subject. 


The text of § 270.6e-2 is as follows: 


§ 270.6e-2 Exemptions for certain variable life insurance 
separate accounts. 


(a) A separate account, and the investment adviser, princi- 
pal underwriter and depositor of such separate account, 
shall, except for the exemptions provided in paragraph (b) of 
this Rule 6e-2, be subject to all provisions of the Act and 
rules and regulations promulgated thereunder as though 
such separate account were a registered investment com- 
pany issuing periodic payment plan certificates if: 


(1) such separate account is established and main- 
tained by a life insurance company pursuant to the 
insurance laws or code of (i) any state or territory of 
the United States or the District of Columbia, or (ii) 
Canada or any province thereof, if it complies to the 
extent necessary with Rule 7d-1 [17 CFR 270.7d-1] 
under the Act; 


(2) the assets of the separate account are derived 
solely from the sale of variable life insurance contracts 
as defined in paragraph (c)(1) of this Rule 6e-2, and 
advances made by the life insurance company which 
established and maintains the separate account (“life 
insurer’) in connection with the operation of such 
separate account; 


(3) the separate account is .not used for variable 
annuity contracts or for funds corresponding to divi- 
dend accumulations or other contract liabilities not 
involving life contingencies; 


(4) the income, gains and losses, whether or not 
realized, from assets allocated to such separate ac- 
count, are, in accordance with the applicable variable 
life insurance contract, credited to or charged against 
such account without regard to other income, gains or 
losses of the life insurer; 


(5) the separate account is legally segregated, and 
that portion of its assets having a value equal to, or 
approximately equal to, the reserves and other con- 
tract liabilities with respect to such separate account 
are not chargeable with liabilities arising out of any 
other business that the life insurer may conduct; 


(6) the assets of the separate account have, at each 
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time during the year that adjustments in the reserves 
are made, a value at least equal to the reserves and 
other contract liabilities with respect to such separate 
account, and at all other times, except pursuant to an 
order of the Commission, have a value approximately 
equal to or in excess of such reserves and liabilities; 
and 


(7) the investment adviser of the separate account is 
registered under the Investment Advisers Act of 1940 


(b) If a separate account meets the requirements of para- 
graph (a), then such separate account and the other per- 
sons described in paragraph (a) shall be exempt from the 
provisions of the Act as follows: 


(1) Section 2(a)(35), provided, however, that the term 
“sales load,’ as used in the Act and rules and 
regulations thereunder, shall have the meaning set 
forth in paragraph (c)(4) of this Rule. 


(2) Section 7. 
(3) Section 8 to the extent that: 


(i) for purposes of paragraph (a) of Section 8, 
the separate account shall file with the Commis- 
sion a notification on Form N-6El-1 which identi- 
fies such separate account; and 


(ii) for purposes of paragraph (b) of Section 8, 
the separate account shall file with the Commis- 
sion a form to be designated by the Commis- 
sion within ninety days after filing the notification 
on Form N-6EI-1, provided, however, that if the 
fiscal year of the separate account ends within 
this ninety day period the form may be filed 
within ninety days after the end of such fiscal 
year. 


(4) Section 9 to the extent that: 


(i) the eligibility restrictions of Section 9(a) of the 
Act shall not be applicable to those persons 
who are officers, directors and employees of the 
life insurer or its affiliates who do not participate 
directly in the management or administration of 
the separate account or in the sale of variable 
life insurance contracts funded by such sepa- 
rate account; and 


(ii) a life insurer shall be ineligible pursuant to 
paragraph (3) of Section 9(a) of the Act to serve 
as investment adviser, depositor of or principal 
underwriter for a variable life insurance sepa- 
rate account only if an affiliated person of such 
life insurer, ineligible by reason of paragraphs 
(1) or (2) of Section 9(a), participates directly in 
the management or administration of the sepa- 
rate account or in the sale of variable life 
insurance contracts funded by such separate 
account. 


(5) Section 13(a) to the extent that: 


(i) an insurance regulatory authority may require 
pursuant to insurance law or regulation that the 
separate account make (or refrain from making) 
certain investments which would result in 
changes in the sub-classification or investment 
policies of the separate account; 


(ii) changes in the investment policy of the 
separate account initiated by contractholders or 
the board of directors of the separate account 
may be disapproved by the life insurer, provided 
that such disapproval is reasonable and is 
based upon a determination by the life insurer in 
good faith that: 


(A) such change would be contrary to 
state law; or 


(B) such change would be inconsistent 
with the investment objectives of the sep- 
arate account or would result in the pur- 
chase of securities for the separate ac- 
count which vary from the general quality 
and nature of investments and investment 
techniques utilized by other separate ac- 
counts of the life insurer or of an affiliated 
life insurance company, which separate 
accounts have investment objectives sim- 
ilar to the separate account; 


(iii) any action taken in accordance with para- 
graph (b)(5)(i) or (ii) and the reasons therefor 
shall be disclosed in the proxy statement for the 
next meeting of variable life insurance contract- 
holders of the separate account. 


(6) Section 14(a), provided that until the separate 
account has total assets of at least $100,000 the life 
insurer shall have (i) a combined capital and surplus, 
if a stock company, or (ii) an unassigned surplus, if a 
muiual company, of not less than $1,000,000 as set 
forth in the balance sheet of such life insurer con- 
tained in the registration statement, or any amend- 
ment thereto, relating to variable life insurance con- 
tracts funded by such separate account filed pursuant 
to the Securities Act of 1933, as amended. 


(7) (i) Section 15(a) to the extent this section requires 
that the initial written contract pursuant to which the 
investment adviser serves or acts shall have been ap- 
proved by the vote of a majority of the outstanding voting 
securities of the registered company, provided that: 


(A) such investment adviser is selected 
and a written contract is entered into 
before the effective date of the registra- 
tion statement under the Securities Act of 
1933, as amended, for variabie life insur- 
ance contracts which are funded by the 
separate account, and that the terms of 
the contract are fully disclosed in such 
registration statement, and 


(B) a written contract is submitted to a 
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vote of variable life insurance contract- 
holders at their first meeting after the 
effective date of the registration statement 
under the Securities Act of 1933, as 
amended, on condition that such meeting 
shall take place within one year after such 
effective date, unless the time for the 
holding of such meeting shall be extended 
by the Commission upon written request 
for good cause shown; 





(ii) Sections 15(a), (b) and (c) to the extent that: 


(A) an insurance regulatory authority may 
disapprove pursuant to insurance law or 
regulation any contract between the sepa- 
rate account and an investment adviser or 
principal underwriter; 


(B) changes in the principal underwriter 
for the separate account initiated by con- 
tractholders or the board of directors of 
the separate account may be disapproved 
by the life insurer, provided that such 
disapproval is reasonable; 


(C) changes in the investment adviser of 
the separate account initiated by contract- 
holders or the board of directors of the 
separate account may be disapproved by 
the life insurer, provided that such disap- 
proval is reasonable and is based upon a 
determination by the life insurer in good 
faith that: 


(7) the rate of the proposed investment 
advisory fee will exceed the maximum 
rate that is permitted to be charged 
against the assets of the separate ac- 
count for such services as specified by 
any variable life insurance contract 
funded by such separate account; or 


(2) the proposed investment adviser may 
be expected to employ investment tech- 
niques which vary from the general tech- 
niques utilized by the current investment 
adviser to the separate account, or advise 
the purchase or sale of securities which 
would be inconsistent with the invesiment 
objectives of the separate account, or 
which would vary from the quality and 
nature of investments made by other sep- 
arate accounts of the life insurer or of an 
affiliated life insurance company, which 
separate accounts have investment ob- 
jectives similar to the separate account: 


(D) any action taken in accordance with 
paragraph (b)(7)(ii)(A), (B) or (C) and the 
reasons therefor shall be disclosed in the 
proxy statement for the next meeting of 
variable life insurance contractholders of 
the separate account. 
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(8) Section 16(a) to the extent that: 


(i) persons serving as directors of the separate 
account prior to the first meeting of such ac- 
count’s variable life insurance contractholders 
are exempt from the requirement of Section 
16(a) of the Act that such persons be elected by 
the holders of outstanding voting securities of 
such account at an annual or special meeting 
called for that purpose, provided that: 


(A) such persons have been appointed 
directors of such account by the life in- 
surer before the effective date of the 
registration statement under the Securi- 
ties Act of 1933, as amended, for variabie 
life insurance contracts which are funded 
by the separate account and are identified 
in such registration statement (or are re- 
placements appointed by the life insurer 
for any such persons who have become 
unable to serve as directors), and 


(B) an election of directors for such ac- 
count shall be held at the first meeting of 
variable life insurance contractholders 
after the effective date of the registration 
statement under the Securities Act of 
1933, as amended, relating to contracts 
funded by such account, which meeting 
shall take place within one year after such 
effective date, unless the time for holding 
such meeting shall be extended by the 
Commission upon written request for 
good cause shown; 


(ii) a member of the board of directors of such 
separate account may be disapproved or re- 
moved by the appropriate insurance regulatory 
authority if such person is ineligible to serve as 
a director of the separate account pursuant to 
insurance law or regulation of the jurisdiction in 
which the life insurer is domiciled. 


(9) Section 17(f) to the extent that the securities and 
similar investments of the separate account may be 
maintained in the custody of the life insurer or an 
insurance company which is an affiliated person of 
such life insurer, provided that: 


(i) the securities and similar investments allo- 
cated to such separate account are clearly 
identified as to ownership by such account, and 
such securities and similar investments are 
maintained in the vault of an insurance com- 
pany which meets the qualifications set forth in 
paragraph (b)(9)(ii), and whose procedures and 
activities with respect to such safe-keeping 
function are supervised by the insurance regu- 
latory authorities of the jurisdiction in which the 
securities and similar investments will be held; 


(ii) the insurance company maintaining such 
investments must file with an insurance regula- 
tory authority of a state or territory of the United 














States or the District of Columbia an annual 
statement of its financial condition in the form 
prescribed by the National Association of Insur- 
ance Commissioners, must be subject to super- 
vision and inspection by such authority and 
must be examined periodically as to its financial 
condition and other affairs by such authority, 
must hold the securities and similar investments 
of the separate account in its vault, which vault 
must be equivalent to that of a bank which is a 
member of the Federal Reserve System, and 
must have a combined capital and surplus, if a 
stock company, or an unassigned. surplus, if a 
mutual company, of not less than $1,000,000 as 
set forth in its most recent annual statement 
filed with such authority; 


(iii) access to such securities and similar invest- 
ments shall be limited to employees of or 
agents authorized by the Commission, repre- 
sentatives of insurance regulatory authorities, 
independent public accountants for the separate 
account, accountants for the life insurer and to 
no more than 20 persons authorized pursuant to 
a resolution of the board of directors of the 
separate account, which persons shall be direc- 
tors of the separate account, officers and re- 
sponsible employees of the life insurer or offi- 
cers and responsible employees of the affiliated 
insurance company in whose vault such invest- 
ments are maintained (if applicable), and ac- 
cess to such securities and similar investments 
shail be had only by two or more such persons 
jointly, at least one of whom shall be a director 
of the separate account or officer of the life 
insurer; 


(iv) the requirement in paragraph (b)(9)(i) that 
the securities and similar investments of the 
separate account be maintained in the vault of a 
qualified insurance company shall not apply to 
securities deposited with insurance regulatory 
authorities or deposited in a system for the 
central handling of securities established by a 
national securities exchange or national securi- 
ties association registered with the Commission 
under the Securities Exchange Act of 1934, as 
amended, or such person as may be permitted 
by the Commission, or to securities on loan 
which are collateralized to the extent of their full 
market value, or to securities hypothecated, 
pledged, or placed in escrow for the account of 
such separate account in connection with a loan 
or other transaction authorized by specific reso- 
lution of the board of directors of the separate 
account, or to securities in transit in connection 
with the sale, exchange, redemption, maturity or 
conversion, the exercise of warrants or rights, 
assents to changes in terms of the securities, or 
to other transactions necessary or appropriate 
in the ordinary course of business relating to the 
management of securities; 


(v) each person when depositing such securities 
or similar investments in or withdrawing them 


from the depository or when ordering their with- 
drawal and delivery from the custody of the life 
insurer or affiliated insurance company, shall 
sign a notation in respect of such deposit, 
withdrawal or order which shall show (A) the 
date and time of the deposit, withdrawal or 
order, (B) the title and amount of the securities 
or other investments deposited, withdrawn or 
ordered to be withdrawn, and an identification 
thereof by certificate numbers or otherwise, (C) 
the manner or acquisition of the securities or 
similar investments deposited or the purpose for 
which they have been withdrawn, or ordered to 
be withdrawn, and (D) if withdrawn and deliv- 
ered to another person the name of such per- 
son. Such notation shall be transmitted promptly 
to an officer or director of the separate account 
or the life insurer designated by the board of 
directors of the separate account who shall not 
be a person designated for the purpose of 
paragraph (b)(9)(iii). Such notation shall be on 
serially numbered forms and shall be preserved 
for at least one year; 


(vi) such securities and similar investments shall 
be verified by complete examination by an inde- 
pendent public accountant retained by the sep- 
arate account at least three times during each 
fiscal year, at least two of which shall be chosen 
by such accountant without prior notice to such 
separate account. A certificate of such accoun- 
tant stating that he has made an examination of 
such securities and investments and describing 
the nature and extent of the examination shall 
be transmitted to the Commission by the ac- 
countant promptly after each examination; 


(vii) securities and similar investments of a 
separate account maintained with a bank or 
other company whose functions and physical 
facilities are supervised by federal or state au- 
thorities pursuant to any arrangement whereby 
the directors, officers, employees or agents of 
the separate account or the life insurer are 
authorized or permitted to withdraw such invest- 
ments upon their mere receipt are deemed to 
be in the custody of the life insurer and shall be 
exempt from the requirements of Section 17(f) 
so long as the arrangement complies with all 
provisions of this paragraph (b)(9), except that 
such securities will be maintained in the vault of 
a bank or other company rather than the vault of 
an insurance company. 


(10) Section 18(i) to the extent that: 


(i) for the purposes of any section of the Act 
which provides for the vote of security holders 
on matters relating to the investment company: 


(A) variable life insurance contractholders 
shall have one vote for each $100 of cash 
value funded by the separate account, 
with fractional votes allocated for amounts 
less than $100; 
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(B) the life insurer shall have one vote for 
each $100 of assets of the separate ac- 
count not otherwise attributable to con- 
tractholders pursuant to paragraph 
(b)(10)(i)(A), with fractional votes allo- 
cated for amounts less than $100, pro- 
vided that after the commencement of 
sales of variable life insurance contracts 
funded by the separate account, the life 
insurer shall cast its votes for and against 
each matter which may be voted upon by 
contractholders in the same proportion as 
the votes cast by contractholders; and 


(C) the number of votes to be allocated 
shall be determined as of a record date 
not more than 90 days prior to any meet- 
ing at which such vote is held, provided 
that if a quorum is not present at the 
meeting, the meeting may be adjourned 
for up to 60 days without fixing a new 
record date; 


(ii) the requirement of this section that every 
share of stock issued by a registered manage- 
ment investment company (except a common- 
law trust of the character described in Section 
16(b)) shall be a voting stock and have equal 
voting rights with every other outstanding voting 
stock shall not be deemed to be violated by 
actions specifically permitted by any provision of 
this Rule. 


(11) Section 19 to the extent that the provisions of this 
section shall not be applicable to any dividend or 
similar distribution paid or payable pursuant to provi- 
sions of participating variable life insurance contracts. 


(12) Sections 22(d), 22(e) ana 27(c)(1) and Rule 22c- 
1 promulgated under Section 22(c) to the extent: 


(i) that the amount payable on death and the 
cash surrender value of each variable life insur- 
ance contract shali be determined on each day 
during which the New York Stock Exchange is 
open for trading, not less frequently than once 
daily as of the time of the close of trading on 
such exchange, provided that the amount paya- 
ble on death need not be determined more than 
once each contract month if such determination 
does not reduce the participation of the contract 
in the investment experience of the separate 
account; provided further, however, that if the 
net valuation premium for such contract is 
transferred at least annually, then the amount 
payable on death need be determined only 
when such net premium is transferred; 


(ii) necessary for compliance with this Rule 6e-2 
or with insurance laws and regulations and 
established administrative procedures of the life 
insurer with respect to issuance, transfer and 
redemption procedures for variable life insur- 
ance contracts funded by the separate account 
including, but not limited to, premium rate struc- 
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ture and premium processing, insurance under- 
writing standards, and the particular benefit af- 
forded by the contract, provided, however, that 
any procedure or action shall be reasonable, 
fair and not discriminatory to the interests of the 
affected contractholder and to all other holders 
of contracts of the same class or series funded 
by the separate account, and, further provided 
that any such action shall be disclosed in the 
form required to be filed by the separate ac- 
count with the Commission pursuant to para- 
graph (b)(3)(ii) of this Rule 6e-2. 


(13) Section 27 to the following extent: 


(i) Sections 27(a)(1) and 27(h)(1) to the extent 
that the sales load, as defined in paragraph 
(c)(4), On any variable life insurance contract 
which is funded by the separate account shall 
not exceed 9 per centum of the payments to be 
made thereon during the period equal to the 
lesser of 20 years or the anticipated life expect- 
ancy of the insured named in the contract based 
on the 1958 Commissioners Standard Ordinary 
Mortality Table; 


(ii) Sections 27(a)(3) and 27(h)(3), provided that 
the proportionate amount of sales load de- 
ducted from any payment during the contract 
period shall not exceed the proportionate 
amount deducted from any prior payment during 
the contract period except that such amount 
may exceed the amount deducted from a prior 
payment if the increase is caused by the grad- 
ing of cash values into reserves or reductions in 
the annual cost of insurance; 


(iii) Sections 27(c)(2), 26(a)(1) and 26(a)(2), 
provided that the life insurer complies, to the 
extent applicable, with all other provisions of 
Section 26 as if it were a trustee, depositor or 
custodian for the separate account, and: 


(A) files with the insurance regulatory au- 
thority of a state or territory of the United 
States or of the District of Columbia an 
annual statement of its financial condition 
in the form prescribed by the National 
Association of Insurance Commissioners, 
which most recent statement indicates 
that it has a combined capital and surplus, 
if a stock company, or an unassigned 
surplus, if a mutual company, of not less 
than $1,000,000; 


(B) is examined from time to time by the 
insurance regulatory authority of such 
state, territory or District of Columbia as to 
its financial condition and other affairs and 
is subject to supervision and inspection 
with respect to its separate account oper- 
ations; and 


(C) limits the fees for administrative serv- 
ices to amounts that are reasonable in 




















relation to services rendered and ex- 
penses incurred. The Commission shall 
retain jurisdiction regarding the determi- 
nation of such fees; 


(iv) Section 27(c)(1) and Section 27(d), to the 
extent that such sections require that the varia- 
ble life insurance contract be redeemable or 
provide for a refund in cash, provided that such 
contract provides for election by the contract- 
holder of a cash surrender value or certain non- 
forfeiture and settlement options which are re- 
quired or permitted by the insurance law or 
regulation of the jurisdiction in which the con- 
tract is offered, and further provided that unless 
required by the insurance law or regulation of 
the jurisdiction in which the contract is offered or 
unless elected by the contractholder, such con- 
tract shall not provide for the automatic imposi- 
tion of any option, including, but not limited to, 
an automatic premium loan, which would in- 
volve the accrual or payment of an interest or 
similar charge; 


(v) Section 27(d), provided that the variable life 
insurance contract gives the holder thereof the 
right to: 


(A) surrender the contract at any time 
during the first 24 months after issuance 
and receive in cash an amount not less 
than the sum of the present value of his 
contract which is the cash surrender value 
next computed after receipt by the life 
insurer of the request for surrender in 
proper form, plus, depending upon the 
period over which such contract has been 
retained by the contractholder, an amount 
which is a refund of any excess paid for 
sales loading prior to surrender, provided, 
however, that if payments for the contract 
have not been duly paid on the date the 
request for surrender is received by the 
life insurer, and if the sum of the cash 
surrender value and the amount of any 
excess sales loading which would other- 
wise be refundable in cash were applied 
to provide (without sales loading) a non- 
forfeiture benefit in accordance with the 
contract, then the contractholder shall be 
entitled to receive in cash ihe present 
value, next computed after receipt by the 
life insurer of the request for surrender in 
proper form, of any non-forfeiture benefit 
then in force. The amount of sales loading 
to be refunded shall be equal to that part 
of the excess paid for sales loading which 
is over the sum of 30 per centum of 
payments made for the first contract year 
plus 10 per centum of the payments made 
for the second contract year; and 


(B) convert the contract at any time during 
the first 24 months after issuance so long 
as payments are duly made to a life 


insurance policy on the life of the insured 
which provides for fixed death benefits 
and cash surrender values pursuant to a 
plan of insurance specified in the contract 
issued by the life insurer, or by a life 
insurance company affiliated with such 
insurer, which provides for the same initial 
amount of insurance as the variable life 
insurance contract and premiums which 
are based on the same issue age and risk 
classification of the insured as the varia- 
ble life insurance contract, which conver- 
sion shall be subject to an equitable ad- 
justment in payments and cash values to 
reflect variances, if any, in the payments 
and cash values under the original con- 
tract and the new policy, provided that the 
method of computing such adjustment 
shall be filed with the Commission as an 
exhibit to the form required pursuant to 
paragraph (b)(3)(ii) of this Rule; 


(vi) A depositor or principal underwriter for a 
variable life insurance contract sold subject to 
Section 27(d) or Section 27(f) of the Act, or 
both, shall be exempt from the requirements of 
Rule 27d-1 if an insurance company undertakes 
in writing to guarantee the performance of all 
obligations of such depositor or principal under- 
writer under Sections 27(d) and 27(f) of the Act 
to refund charges and such insurance company, 
depositor and principal underwriter comply with 
all provisions of Rule 27d-2; 


(vii) Section 27(e) and Rule 27e-1 thereunder to 
the extent that the separate account and the 
depositor and principal underwriter therefor, 
when such persons are subject to paragraph 
(b)(13)(v) of this Rule, are required to provide a 
notice of right of withdrawal and refund to 
holders of variable life insurance contracts, if 
the life insurer or a duly authorized agent pro- 
vides a notice of withdrawal and refund rights 
on Form N-27I-1, to the holder of any variable 
life insurance contract under which a refund 
may be available, provided that such notice 
shall be sent by first class mail to the contract- 
holder: 


(A) at issuance of the variable life insur- 
ance contract, which notice may be sent 
together with the issued variable life in- 
surance contract and an illustration, in a 
form appropriate for inclusion in the pros- 
pectus for the variable life insurance con- 
tract, of gross annual payments, death 
benefits and cash surrender values appli- 
cable to the age, sex and underwriting 
classification of the insured; and 


(B) if the contractholder has failed to 
make a payment prior to the expiration of 
the refund right provided by paragraph 
(b)(13)(v) of this Rule and the contract 
has not been reinstated within 30 days 
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following the expiration of the grace pe- 
riod provided in the variable life insurance 
contract for making of any payment due, 
provided, however, in any event, if a pay- 
ment is not made when due such notice 
shall be sent not less than 15 days prior 
to the expiration of the refund right, which 
notice may be sent together with a notifi- 
cation that the payment is overdue or an 
offer to reinstate the contract; 


(viii) Section 27(f) and Rule 27f-1, provided that: 


(A) the contractholder may elect to return 
the contract within 45 days of the date of 
the execution of the application for insur- 
ance or within 10 days after receipt of the 
issued contract by the contractholder, or 
within 10 days after mailing of the notice 
of the right of withdrawal, whichever is 
later, and receive a refund of all payments 
made for such contract; 


(B) a refund of all payments to redeeming 
contractholders will not in any way affect 
the interests in the separate account or 
the benefits of other variable life insur- 
ance contractholders; 


(C) notice of such withdrawal right and a 
statement of charges on Form N-27I-2 is 
sent by first class mail to the contract- 
holder, which notice and statement may 
be accompanied by the variable life insur- 
ance contract and an illustration, in a form 
appropriate for inclusion in the prospectus 
for the variable life insurance contract, of 
payments, death benefits and cash sur- 
render values applicable to the age, sex 
and underwriting classification of the in- 
sured; 


(D) the contractholder, in conjunction with 
the notice of withdrawal right referred to in 
paragraph (b)(13)(viii) (C), is provided 
with a form of request for refund of pay- 
ments made, which form shall set forth: 


(1) instructions as to the manner in which 
a refund may be obtained including the 
address to which the request form should 
be mailed; and 


(2) spaces necessary to indicate the date 
of such request, the contract number and 
the signature of the contractholder; and 


(E) within 7 days from the receipt of such 
duly executed timely request for refund, 
the life insurer will refund in cash to the 
contractholder the entire amount of pay- 
ments made on the contract; 


(ix) Solely for purposes of paragraphs (b)(13)(v) 
and (b)(13)(viii) of this Rule, the postmark date 
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on the envelope containing the variable life 
insurance contract shall determine whether 
such contract has been submitted for surrender 
or conversion within the designated period. 


(14) Section 32(a)(2), provided that: 


(i) the independent public account is selected 
before the effective date of the registration 
statement under the Securities Act of 1933, as 
amended, for variable life insurance contracts 
which are funded by the separate account, and 
the identity of such accountant is disclosed in 
such registration statement, and 


(ii) the selection of such accountant is submitted 
for ratification or rejection to variable life insur- 
ance contractholders at their first meeting after 
the effective date of the registration statement 
under the Securities Act of 1933, as amended, 
on condition that such meeting shall take place 
within one year after such effective date, unless 
the time for the holding of such meeting shall be 
extended by the Commission upon written re- 
quest for good cause shown. 


(15) If the separate account is organized as a unit 
investment trust, all the assets of which consist of the 
shares of one or more registered management invest- 
ment companies which offer their shares exclusively 
to variable life insurance separate accounts of the life 
insurer or of any affiliated life insurance company: 


(i) the eligibility restrictions of Section 9(a) of the 
Act shall not be applicable to those persons 
who are officers, directors and employees of the 
life insurer or its affiliates who do not participate 
directly in the management or administration of 
any registered management investment com- 
pany described above; 


(ii) the life insurer shall be ineligible pursuant to 
paragraph (3) of Section 9(a) of the Act to serve 
as investment adviser of or principal underwriter 
for any registered management investment 
company described in this paragraph (b)(15) 
only if an affiliated person of such life insurer, 
ineligible by reason of paragraphs (1) or (2) of 
Section 9(a), participates in the management or 
administration of such company; 


(iii) the life insurer may vote shares of the 
registered management investment companies 
held by the separate account without regard to 
instructions from contractholders of the sepa- 
rate account if such instructions would require 
such shares to be voted: 


(A) to cause such companies to make (or 
refrain from making) certain investments 
which would result in changes in the sub- 
Classification or investment objectives of 
such companies or to approve or disap- 
prove any contract between such compa- 
nies and an investment adviser when re- 
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quired to do so by an insurance regulatory 
authority subject to the provisions of para- 
graphs (b)(5)(i) and (b)(7)(ii)(A); or 


(B) in favor of changes in investment 
objectives, investment adviser of or princi- 
pal underwriter for such companies sub- 
ject to the provisions of paragraphs 
(b)(5)(ii) and (b)(7)(ii)(B) and (C); 


(iv) any action taken in accordance with para- 
graph (b)(15)(iii)(A) or (B) and the reasons 
therefor shall be disclosed in the next report to 
contracthoiders made pursuant to Section 30(d) 
and Rule 30d-2 thereunder. 


(c) When used in this Rule: 


(1) “Variable life insurance contract” means a contract 
of life insurance, subject to regulation under the 
insurance laws or code of every jurisdiction in which it 
is offered, funded by a separate account of a life 
insurer, which contract, so long as payments are duly 
paid in accordance with its terms, provides for: 


(i) a death benefit and cash surrender value 
which vary to reflect the investment experience 
of the separate account; 


(ii) an initial stated dollar amount of death 
benefit, and payment of a death benefit guaran- 
teed by the life insurer to be at least equal to 
such stated amount; and 

(iii) assumption of the mortality and expense 
risks thereunder by the life insurer for which a 
charge against the assets of the separate ac- 
count may be assessed. Such charge shall be 
disclosed in the prospectus and shail not be 
less than fifty percentum of the maximum 
charge for risk assumption as disclosed in the 
prospectus and as provided for in the contract. 


(2) “Incidental insurance benefits’ means insurance 
benefits provided pursuant to the variable life insur- 
ance contract, other than the minimum and variable 
death benefit, which do not vary in amount or duration 
in accordance with the investment performance of the 
separate account, and include, but are not limited to, 
accidental death and dismemberment benefits, disa- 
bility income benefits, guaranteed insurabiiity options, 
and family income or fixed benefit term riders. 


(3) “Minimum death benefit” is the amount guaran- 
teed by the life insurer to be paid pursuant to a 
variable life insurance contract in the event of the 
death of the insured without regard to the investment 
performance of the separate account funding the 
variable life insurance contract, if paymenis are duly 
made and if there are no outstanding loans, partial 
withdrawals or partial surrenders, but does not include 
any incidental insurance benefits. 


(4) “Sales load’ charged on any payment is the 
excess of the payment over the sum of the following: 


(i) the amount of the cash value for the first 
contract year, if any, and the amount of the 
increase in the cash value for each subsequent 
contract year, that is attributable to payments 
made and not attributabie to investment earn- 
ings; 


(ii) the cost of insurance for the period for which 
the payment is made based on the 1958 Com- 
missioners Standard Ordinary Mortality Table 
and the assumed investment rate specified in 
the contract; 


(iii) a reasonable charge necessary to cover the 
risk assumed by the life insurer that the variable 
death benefit will be less than the guaranteed 
minimum death benefit; 


(iv) any administrative expenses or fees which 
are reasonable and in amounts not exceeding 
anticipated administrative expenses and fees 
not properly chargeable to sales or promotional 
activities; 


(v) a deduction approximately equal to state 
premium taxes; 


(vi) any additional charge assessed if the in- 
sured does not meet standard underwriting re- 
quirements; 


(vii) any additional charge assessed specifically 
for any incidental insurance benefits which do 
not vary in relation to the performance of the 
separate account; 


(viii) any additional charge, in the nature of an 
interest or service charge or administrative fee, 
assessed when payments are made more fre- 
quently than annually; 


(ix) for a participating variable life insurance 
contract, a deduction for dividends to be paid or 
credited in accordance with the dividend scale 
in effect on the issue date of the contract 
assuming a gross annual investment return for 
the separate account which funds such contract 
of 4% after deduction for any Federal income 
taxes, which deduction may be determined pur- 
suant to either of the following methods, pro- 
vided that the same method must be applied 
with respect to each payment under the con- 
tract: 


(A) the actuarial level annual equivalent of 
dividends to be paid or credited over the 
period described in paragraph (b)(13)(i) of 
this Rule, based upon the mortality, inter- 
est and lapse assumptions used in com- 
puting the dividend scale for such contract 
multiplied by the fraction of the contract 
year for which the payment is made; or 


(B) that portion of the dividend to be paid 
for the contract year which does not de- 
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pend on the making of additional. pay- 
ments. 


(5) “Assumed investment rate” is the rate of invest- 
ment return specified in the contract which would be 
required to be credited to a variable life insurance 
contract, after deduction of charges for federal income 
taxes, investment management fees, portfolio trans- 
action expenses and mortality and expense guaran- 
tees, to maintain the variable death benefit equal at all 
times to the amount of death benefit, other than 
incidental insurance benefits, which would be payable 
pursuant to the variable life insurance contract if the 
death benefit did not vary according to the investment 
experience of the separate account. 


(6) “Variable death benefit” is the amount of death 
benefit, other than incidental insurance benefits, pay- 
able under a variable life insurance contract which 
varies to reflect the investment performance of the 
separate account, and which would be payable in the 
absence of the minimum death benefit. 


(7) “Payment,” as used in paragraphs (b)(13)(i), 
(b)(13)(ii) and (b)(13)(v)(A) of this Rule and in Sec- 
tions 27(a)(2) and 27(h)(2) solely with respect to 
variable life insurance contracts, means the gross 
premium payment made less any portion of such 
gross premium charged for or attributable to the items 
specified in paragraphs (c)(4)(vi), (c)(4)(vil) and 
(c)(4)(viii) of this Rule. “Payment,” as used in any 
other section of the Rule, means the gross premiums 
paid or payable for the variable life insurance contract. 


The text of § 270.6c-3 is as follows: 


§ 270.6c-3 Exemptions for certain registered variable 
life insurance separate accounts. 


A separate account which meets the requirements of 
paragraph (a) of Rule 6e-2 (17 CFR 270.6e-2) and 
registers as an investment company under Section 
8(a) of the Act, and the investment adviser, principal 
underwriter and depositor of such separate account, 
shall be exempt from the provisions of the Act speci- 
fied in paragraph (b) of Rule 6e-2, except for Sections 
7 and 8(a) of the Act, under the same terms and 
conditions as a separate account claiming exemption 
under Rule 6e-2. 


Forms 


|. The table of contents under Part 274 of Chapier II of Title 
17 of the Code of Federal Regulations is amended by 
adding the following subpart immediately following the de- 
scription of Section 274.217. 


Subpart D—Forms for Exemptions 

§ 274.301 Form N-6El-1, notification of claim of exemption 
of certain separate accounts of insurance companies fund- 
ing certain variable life insurance contracts filed pursuant to 
Rule 6e-2 (§ 270.6e-2 of this chapter). 

§ 274.302 Form N-27I-1, notice of right of withdrawal and 
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refund for variable life insurance contractholders required 
pursuant to Rule 6e-2 (§ 270.6e-2 of this chapter). 


§ 274.303 Form N-271-2, notice of withdrawal right and 
statement of charges for variable life insurance contract- 
holders required pursuant to Rule 6e-2 (§ 270.6e-2 of this 
chapter. 


ll. A new subpart D is added under Part 274 of Chapter Ii of 
Title 17 of the Code of Federal Regulations reading as 
follows: 


Subpart D—Forms for Exemptions 


§ 274.301 Form N-6El-1, notification of claim of exemption 
of certain separate accounts of insurance companies fund- 
ing certain variable life insurance contracts filed pursuant to 
Rule 6e-2 (§ 270.6e-2 of this chapter). 


This form shall be filed with the Commission as required by 
Section 270.6e-2 of this chapter by each insurance com- 
pany with respect to each separate account for which 
exemption is claimed pursuant to said § 270.6e-2. 


§ 274.302 Form N-27I-1, notice of right of withdrawal and 
refund for variable life insurance contractholders required 
pursuant to Rule 6e-2 (§ 270.6e-2 of this chapter). 


§ 274.303 Form N-27I-2, notice of withdrawal right and 
statement of charges for variable life insurance contract- 
holders required pursuant to Rule 6e-2 (§ 270.6e-2 of this 
chapter). 


Copies of Forms N-6El-1, N-27I-1 and N-271-2 have been 
filed with the Office of the Federal Register and are availa- 
ble upon request from the Securities and Exchange Com- 
mission, Washington, D. C. 20549. 


Rules 6e-2 and 6c-2 and Forms N-6El-1, N-271-1 and N-27I- 
2 are adopted based upon the Commission’s determination 
that they are necessary and appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Such Rules and Forms are effective November 30, 
1976. 


By the Commission 


George A. Fitzsimmons 
Secretary 





1 Specifically, the Rule requires that the amount payable on 
death and the cash surrender value of each variable life 
insurance contract be determined on each day during which 
the New York Stock Exchange is open for trading, not less 
frequently than once daily as of the time of the close of 
trading on such exchange. This provision is based upon the 
requirements of Rule 22c-1. It is expected that Rule 22c-1 
will be amended in the near future to recognize the use of 
the consolidated tape for purposes of valuation of the assets 
of investment companies and, at that time, conforming 
amendments will be made to Rule 6e-2. Until such time, 
attention is directed to the letter of the Division of Invest- 
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ment Management (public availability date April 6, 1976) in 
response to an inquiry of the American Life Insurance 
Association which letter set forth those circumstances under 
which the Division would not recommend enforcement ac- 
tion if investment companies utilized the prices of securities 
reported at the daily closing of the consolidated tape. 


2 This redefinition should permit a constantly decreasing 
percentage deduction from each payment during any single 
contract year. For example, the following cumulative per- 
centage limits of sales load allowed to be retained would be 
applicable in the second contract year: 

Payments Made For Cumulative Limit 


13 months 28.46 
14 27.14 
15 26.00 
16 25.00 
17 24.12 
18 23.33 
19 22.63 
20 22.00 
21 21.43 
22 20.91 
23 20.43 
24 20.00 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9483/October 18, 1976 


In the Matter of 


THE LINCOLN FUND, INC. 
300 Main Street 
New Britain, Connecticut 06051 


(811-1557) 


ORDER PURSUANT TO SECTION 8&f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


The Lincoln Fund, Inc. (“Applicant”), which is registered 
under the Investment Company Act of 1940 (‘Act’) as an 
open-end, non-diversified management company, filed an 
application on April 12, 1976, and an amendment thereto on 
June 30, 1976, pursuant to Section 8(f) of the Act for an 
order of the Commission declaring that it has ceased to be 
an investment company as defined in the Act. 


On July 30, 1976, a notice (Investment Company Act 
Release No. 9383) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 


Applicant has ceased to be an investment company. Ac- 
cordingly, 


IT |S HEREBY ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of The Lincoln Fund, Inc., shall 
forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9484/October 18, 1976 


In the Matter of 


THE ONE WILLIAM STREET FUND, INC. 
One William Street 
New York, New York 10004 


and 


THE LEHMAN CORPORATION 
One South William Street 
New York, New York 10004 


(812-3970) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM THE PROVISIONS 
OF SECTION 2(a)(19) OF THE ACT 


The One William Street Fund, Inc. (“One William”), a 
diversified, open-end management investment company 
registered under the Investment Company Act of 1940 
(“Act”), and The Lehman Corporation (“Lehman”), a diver- 
sified, closed-end management investment company regis- 
tered under the Act, filed an application on June 22, 1976, 
and an amendment thereto on September 3, 1976 for an 
order of the Commission pursuant to Section 6(c) of the Act 
declaring that Mr. Lewis P. Seiler, a director of One William 
and Lehman, shall not be deemed an “interested person,” 
as defined in Section 2(a)(19) of the Act, of either One 
William or Lehman, of their investment manager or of the 
principal underwriter for One William by reason of his 
position as a director of The Equitable Life Assurance 
Society of the United States. 


On September 16, 1976, the Commission issued a notice 
(Investment Company Act Rel. No. 9449) of the filing of the 
application. The notice gave interested persons an opportu- 
nity to request a hearing and stated that an order disposing 
of the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
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granting of the exemption requested is appropriate in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
2(a)(19) of the Act be, and hereby is, granted effective 
forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9485/October 18, 1976 


In the Matter of 


MINNESOTA TAX-EXEMPT INCOME TRUST, SERIES 1 
(AND SUBSEQUENT SERIES) 


and 


DAIN, KALMAN & QUAIL INCORPORATED 
100 Dain Tower 
Minneapolis, Minnesota 55402 


(812-4015) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF EXEMP- 
TION FROM SECTIONS 14(a), 19(b) AND 22(c) OF THE 
ACT AND RULES 19b-1 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Minnesota Tax-Exempt 
Income Trust, Series 1 (“Fund’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(“Act”), and its sponsor, Dain, Kalman & Quail Incorporated 
(the “Sponsor”) (hereinafter the Sponsor and the Fund are 
collectively referred to as “Applicants”), filed an application 
on August 20, 1976, and an amendment thereto on Sep- 
tember 27, 1976, pursuant to Section 6(c) of the Act for an 
order of the Commission exempting the Fund (and Subse- 
quent Series) from compliance with the initial net worth 
requirement of Section 14(a) of the Act, exempting fre- 
quency of capital gains distributions of the Fund (and 
Subsequent Series) from the provisions of Section 19(b) of 
the Act and Rule 19b-1 thereunder, and exempting the 
secondary market operations of the Sponsor from the 
provisions of Section 22(c) of the Act and Rule 22c-1 
thereunder. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


The exemptive order is requested for the Fund and all 


766/SEC DOCKET 


Subsequent Series sponsored by the Sponsor (hereinafter 
the Fund and Subsequent Series are referred to collectively 
as “Funds”). Each of the Funds will be organized under the 
laws of the State of New York and will be governed by a 
trust agreement (the “Agreement’) under which the Spon- 
sor will act as depositor, Bradford Trust Company will act as 
trustee (the “Trustee”), and Standard and Poor’s Corpora- 
tion will act as evaluator (the “Evaluator”). Each Agreement 
will contain standard terms and conditions of trust common 
to all the Funds. Pursuant to each Agreement the Sponsor 
will deposit with the Trustee not less than $3,000,000 
principal amount of bonds, and simultaneously the Trustee 
will deliver to the Sponsor registered certificates for not less 
than 3,000 units, which will represent the entire ownership 
of each Fund. The units will then be offered for sale to the 
public by the Sponsor. 


The bonds deposited with the Trustee will not be pledged or 
in any other way be subjected to any debt at any time after 
they are deposited in the Fund. All of the bonds deposited 
with the Trustee will be interest bearing obligations of the 
State of Minnesota, and political or governmental subdivi- 
sions, municipalities and governmental agencies or instru- 
mentalities thereof the interest on which is exempt from 
Federal income taxes and Minnesota income taxes (except 
for some issues the interest from which is subject to the 
Minnesota corporate franchise tax) and interest-bearing 
obligations issued by or on behalf of (other than Minnesota) 
states, counties, municipalities and United States territories 
and possessions and authorities, agencies and other subdi- 
visions thereof, the interest on which is exempt from Federal 
and in some cases Minnesota income taxation. 


Each Fund will consist of the bonds initially deposited, such 
bonds as may continue to be held from time to time in 
exchange or substitution for any of the bonds upon certain 
refunds, accrued and undistributed interest, and undistri- 
buted cash. Certain of the bonds may from time to time be 
sold under the special circumstances set forth in the Agree- 
ment, or may be redeemed or may mature in accordance 
with their terms. The proceeds from such dispositions will be 
distributed to unit holders and not reinvested. There will be 
no sale and reinvestment of the bonds. 


Each unit for a particular Fund will represent a fractional 
undivided interest in that Fund. Units will be redeemable. In 
the event that any unit shall be redeemed, the portion of the 
fractional undivided interest represented by each unit out- 
standing will be increased. Units will remain outstanding 
until redeemed or until the termination of the Agreement. 
Each Agreement may be terminated by 100% agreement of 
the unit holders, and each Agreement must be terminated if 
the value of the Fund shall fall below 20% of the par value 
of the bonds originally deposited in the Fund, and will 
automatically terminate on a date 50 years after the date of 
deposit of the bonds with the Trustee. There will be no 
provision in the Agreements for the issuance of any units 
after the initial offering of units and such activity will not take 
place. 


While the Sponsor undertakes no obligation to do so, it is its 
intention to maintain a market for units of each of the Funds 
and continuously to offer to purchase such units at prices 
based on the aggregate offering prices of the bonds in the 
Funds as computed by the Evaluator weekly. In the ab- 
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sence of such a market, units may only be disposed of by 
redemption. 


Section 14 (a) 


Section 14(a) of the Act requires, in substance, that a 
registered investment company (a) have a net worth of at 
least $100,000 prior to making a public offering of its 
securities, (b) have previously made a public offering and at 
that time have had a net worth of $100,000 or (c) have 
made arrangements for at least $100,000 to be paid in by 
25 or fewer persons before acceptance of public subscrip- 
tions. 


Applicants seek an exemption from the provisions of Sec- 
tion 14(a) in order that they may make public offerings of 
units of the Funds as described above. In connection with 
the requested exemption from Section 14(a), the Sponsor 
has agreed as follows: (i) to refund on demand and without 
deduction all sales charges to purchasers of units, if within 
90 days after the registration of a Fund under the Securities 
Act of 1933 becomes effective, the net worth of that Fund 
shall be reduced to less than $100,000 or if the Fund is 
terminated; (ii) to instruct the Trustee on the date the bonds 
are deposited in each Fund that if the Fund shall at any time 
have a net worth of less than 20% of the principal amount of 
bonds originally deposited in the Fund, as a result of 
redemption by the Sponsor of Units constituting a part of the 
unsold Units, the Trustee shall terminate the Fund in the 
manner provided in the Trust Agreement and distribute any 
bonds or other assets deposited with the Trustee pursuant 
to the Trust Agreement as provided therein; and (iii) in event 
of termination for the reasons described in (ii) above to 
refund any sales charge to any purchaser of Units pur- 
chased from the Sponsor on demand and without any 
deduction. 


Rule 19b-1 


Rule 19b-1(a) adopted pursuant to Section 19(b) of the Act 
provides, in substance, that no registered investment com- 
pany which is a “regulated investment company” as defined 
in Section 851 of the Internal Revenue Code shall distribute 
more than one capital gain distribution in any one taxable 
year. Paragraph (b) of the Rule contains a similar prohibition 
for a company not a “regulated investment company” but 
permits a unit investment trust to distribute capital gain 
distributions received from a “regulated investment com- 
pany” within a reasonable time after receipt. 


Distributions of principal and interest to unit holders of a 
Fund are to be made on a monthly, quarterly or semi-annual 
basis. Distributions of principal constituting capital gains to 
unit holders may arise in three instances: (1) if an issuing 
authority calls or redeems an issue held in the portfolio; (2) 
if units are redeemed by the Trustee and bonds from the 
portfolio are sold to provide the funds necessary for such 
redemption; and (3) if the Trustee disposes of bonds that 
are, or are likely to be, defaulted on by the issuer thereof. In 
such instances, a unit holder may receive in his distribution 
funds which constitute capital gains since in many cases the 
value of the portfolio bonds redeemed or sold will have 
increased since the date of initial deposit. 


As noted, paragraph (b) of Rule 19b-1 provides that a unit 


investment trust may distribute capital gains received from a 
“regulated investment company” within a reasonable time 
after receipt. Applicants assert that the purpose of this 
provision is to avoid forcing unit investment trusts to accu- 
mulate valid distributions received throughout the year and 
distribute them only at year end. Applicants contend that the 
operations of the Funds in this regard are squarely within 
the purpose of such provision. However, because this 
provision is not literally applicable to the Funds, since the 
Funds would not invest in regulated investment companies, 
they would be forced, under the Rule, to hold to the end of 
their taxable years any monies which would constitute 
capital gains upon distribution. Applicants contend that such 
a practice would clearly be to the detriment of the unit 
holders. 


In support of the requested exemption, the application 
states that the dangers against which Rule 19b-1 is in- 
tended to guard do not exist in the Fund's situation since the 
Funds and the Sponsor have substantially no control over 
events other than the selection of the portfolio which might 
trigger capital gains. In addition, it is alleged that the 
amounts involved in a normal distribution of principal are 
relatively small in comparison to the normal interest distribu- 
tion, and such distributions are clearly indicated in accom- 
panying reports to unit holders as a return of principal. 


Rule 22c-1 


Rule 22c-1, adopted pursuant to Section 22(c) of the Act, 
provides, in pertinent part, that redeemable securities of 
registered investment companies must be sold, redeemed, 
or repurchased at a price based on the current net asset 
value (computed on each day during which the New York 
Stock Exchange is open for trading not less frequently than 
once daily as of the time of the close of trading on such 
Exchange) which is next computed after receipt of a tender 
of such security for redemption or of an order to purchase or 
sell such security. 


The Sponsor intends to maintain a market for units of the 
Funds, subsequent to the initial public offering of each 
Fund, and to continuously offer to purchase such units at 
prices in excess of the redemption prices. For purposes of 
the secondary market transactions, pricing of units would be 
based upon evaluations made only once each week. 


Applicants assert that the pricing by the Sponsor in the 
secondary market will in no way affect the assets of the 
Funds, and the public unit holders will benefit from such 
pricing procedure by receiving a normally higher repurchase 
price for their units without the cost burden of daily evalua- 
tions of the unit redemption value. In addition, the Sponsor 
has undertaken to adopt a procedure whereby the Evalua- 
tor, without a formal evaluation, will provide estimated 
evaluations on trading days. In the case of a repurchase, if 
the Evaluator cannot state that the previous Friday's price is 
at least equal to the current bid price, the Sponsor will order 
a full evaluation. The Sponsor agrees that, in case of the 
resale of units in the secondary market, if the Evaluator 
cannot state that the previous Friday's price is not more 
than one-half point ($5.00 on a unit representing $1,000.00 
principal amount of underlying bonds) greater than the 
current offering price, a full evaluation will be ordered. 
Applicants contend that under these circumstances the 
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exemption of the Sponsor from the provisions of Rule 22c-1 
will in no way affect the operations of a Fund and will benefit 
the unit holders by providing a repurchase price for their 
units which is in excess of the current net asset value of 
such units as computed for redemption purposes. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may conditionally or unconditionally exempt any per- 
son, security, or transaction, or any class or classes of 
persons, securities, or transactions from any provision of the 
Act or of any rule or regulation under the Act, if and to the 
extent such exemption is necessary or appropriate in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not.later than November 12, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by affidavit, or 
in the case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9486/October 18, 1976 


In the Matter of 

SELECTED SPECIAL SHARES, INC. 
111 West Washington Street 

Chicago, Illinois 60602 

and 

LINCOLN NATIONAL CAPITAL FUND 


1301 South Harrison Street 
Fort Wayne, Indiana 46801 
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(812-4003) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) FOR ORDER EXEMPTING PROPOSED TRANSAC- 
TION FROM SECTION 17(a) 


NOTICE IS HEREBY GIVEN that Selected Special Shares, 
Inc. (“Special”), and Lincoln National Capital Fund (‘Capi- 
tal’) (collectively ‘“‘Applicants’), registered as diversified, 
open-end management companies under the Investment 
Company Act of 1940 (‘Act’), filed an application on August 
5, 1976, and an amendment thereto on September 17, 1976 
for an order pursuant to Section 17(b) of the Act exempting 
from the provisions of Section 17(a) the proposed reorgani- 
zation of Capital with and into Special. All interested per- 
sons are referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


Applicants represent that: Special is a Maryland corporation 
which, as of June 30, 1976, had 4,171,211 shares outstand- 
ing and net assets of $56,388,709, while Capital is a 
Delaware corporation which, as of June 30, 1976 had 
1,023,615 shares outstanding and net assets of $6,398,076; 
the investment objective of each Applicant is capital appre- 
ciation, and their investment restrictions are substantially 
similar; and Special is a no-load fund, while Capital offers its 
shares with a sales charge which ranges from a high of 
8'/2% of the offering price to a low of 1%. 


Applicants assert they do not have officers or directors in 
common, but Lincoln National Investment Management 
Company (“LNIMC’”) serves as investment adviser to Appli- 
cants under agreements which are said to be the same in all 
material respects. Therefore, Applicants assert that they 
may be deemed to be under common control, and each 
Applicant may be deemed an affiliated person of the other 
pursuant to Section 2(a)(3)(C) of the Act. 


Applicants have entered into an Agreement and Plan of 
Reorganization (‘Agreement’) which provides for the sale 
by Capital of substantially all of its assets to Special in 
exchange for common stock of Special, the subsequent 
dissolution of Capital and the pro-rata distribution of Special 
shares to Capital shareholders in liquidation of Capital. 
Approval of the Agreement and consummation of the reor- 
ganization require the affirmative vote of the holders of a 
majority of the outstanding shares of Capital at the annual 
meeting of Capital's shareholders to be held on or about 
October 27, 1976. The number of shares of common stock 
of Special to be transferred to Capital will be determined on 
the basis of relative net asset values computed as of the 
close of trading on the New York Stock Exchange on the 
day before the Closing Date. 


The Agreement provides for each Applicant to pay its own 
expenses, fees and other charges relating to the reorgani- 
zation (estimated not to exceed $7,500 for each Applicant). 
By the terms of the advisory agreement between LNIMC 
and Capital, LNIMC is required to reimburse Capital in the 
amount by which its total expenses exceed 1% of its 
average net assets for the fiscal year. Such reimbursement 
has been required in each of the past three years. Advisory 
fees before required reimbursements were $32,517 for 
fiscal 1974, $25,689 for fiscal 1975, and $30,621 for fiscal 
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1976. Required reimbursements for those years were 
$8,775, $11,777 and $6,792, respectively. However, if the 
reorganization is effected, certain of LNIMC’s clerical and 
administrative expenses in rendering services to the Appli- 
cants may be reduced, and the requirement for reimburse- 
ment of expenses to Capital pursuant to the advisory 
agreement would be eliminated. Special is sufficiently large 
that no need for such reimbursement to it has existed or is 
deemed likely to occur. 


The Agreement does not provide for adjustment for any 
potential tax impact which- could result from differences 
between the Applicants in realized or unrealized capital 
gains or losses or the amount of each Applicant's tax loss 
carryforwards. It is asserted that because there is no 
assurance that carryforwards could be utilized before they 
expire and because any adjustment would have an uneven 
impact on individual stockholders because of different hold- 
ing periods, tax bases, and tax rates, it would be inappro- 
priate to apply any tax adjustment formula to the net asset 
value exchange contemplated by the Agreement. 


Section 17(a) of the Act, in pertinent part, provides that it 
shall be unlawful for any affiliated person of a registered 
investment company, acting as a principal, knowingly to sell 
to or purchase from such investment company any security 
or other property. Section 17(b) of the Act directs the 
Commission, upon application, to exempt from the provi- 
sions of Section 17(a) a proposed transaction if evidence 
submitted establishes that the terms of the proposed trans- 
action, including the consideration to be paid or received, 
are fair and reasonable and do not involve any overreaching 
on the part of any person concerned and that the proposed 
transaction is consistent with the policy of each registered 
investment company concerned and with the general pur- 
poses of the Act. 


The application states that the proposed transaction may be 
deemed to involve the purchase and sale of securities and 
other property between registered investment companies 
and affiliated persons thereof and accordingly may be 
deemed to violate Section 17(a) of the Act. 


Applicants assert that: the terms of the proposed reorgani- 
zation are fair and reasonable insofar as shareholders of 
Capital will be receiving shares of Special equal in aggre- 
gate value to Capital's net assets; and that the larger asset 
base of the combined fund and the elimination of certain 
duplicative printing, auditing, legal and administrative costs 
incurred in maintaining two separate entities may result on a 
per share basis, in a reduction of expenses incurred by the 
combined fund. They assert that no brokerage commission 
will result from the transfer of assets from Capital to Special 
pursuant to the Agreement, and that future expenses of 
Special after the reorganization are expected to constitute a 
lower percentage of its income. Applicants also assert that 
the proposed reorganization is consistent with their respec- 
tive investment policies insofar as shareholders of Capital 
will receive shares of an open-end management company 
with investment objectives, fundamental policies and invest- 
ment restrictions, which are substantially similar. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 


matter, accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. Copies of such request shall be served 
personally or by mail upon Applicants at the addresses 
stated above. Proof of such service (by affidavit or in case 
of an attorney-at-law by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule 0-5 of the 
rules and regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9487/October 18, 1976 


In the Matter of 


SELECTED AMERICAN SHARES, INC. 
111 West Washington Street 
Chicago, Illinois 60602 


and 


LINCOLN NATIONAL INCOME FUND, INC. 
1301 South Harrison Street 
Fort Wayne, Indiana 46801 


(812-4002) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) FOR ORDER EXEMPTING PROPOSED TRANSAC- 
TION FROM SECTION 17(a) 


NOTICE IS HEREBY GIVEN that Selected American 
Shares, Inc. (“American”), and Lincoln National Income 
Fund, Inc. (“Income”) (collectively “Applicants’), registered 
as diversified, open-end management companies under the 
Investment Company Act of 1940 (“Act”), filed an applica- 
tion on August 5, 1976, and an amendment thereto on 
September 17, 1976, for an order pursuant to Section 17(b) 
of the Act exempting from the provisions of Section 17(a) 
the proposed reorganization of Income with and into Ameri- 
can. All interested persons are referred to the application on 
file with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 
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Applicants represent that: American is a Maryland corpora- 
tion which, as of June 30, 1976, had 18,337,366 shares 
outstanding and net assets of $128,949,660, while Income 
is a Delaware corporation which, as of June 30, 1976, had 
392,305 shares outstanding and net assets of $3,285,838; 
the investment objective of American is growth of capital 
and income, while the investment objective of Income is 
income consistent with capital preservation; and their in- 
vestment restrictions are substantially similar. American is a 
no-load fund, while Income offers its shares with a sales 
charge which ranges from a high of 8'/2% of the offering 
price to a low of 1%. 


Applicants assert they do not have officers or directors in 
common, but Lincoin National Investment Management 
Company (“LNIMC”) serves as investment adviser to Appli- 
cants under agreements which are said to be the same in all 
material respects. Therefore, Applicants assert that they 
may be deemed to be under common control, and each 
Applicant may be deemed an affiliated person of the other 
pursuant to Section 2(a)(3)(C) of the Act. 


Applicants have entered into an Agreement and Plan of 
Reorganization (“Agreement”) which provides for the sale 
by Income of substantially all of its assets to American in 
exchange for common stock of American, the subsequent 
dissolution of Income and the pro-rata distribution of Ameri- 
can shares to Income shareholders in liquidation of Income. 
Approval of the Agreement and consummation of the reor- 
ganization require the affirmative vote of the holders of a 
majority of the outstanding shares of Income at the annual 
meeting of Income’s shareholders to be held on or about 
October 27, 1976. The number of shares of common stock 
of American to be transferred to Income will be determined 
on the basis of relative net asset values computed as of the 
Close of trading on the New York Stock Exchange on the 
day before the Closing Date. 


The Agreement provides for each Applicant to pay its own 
expenses, fees and other charges relating to the reorgani- 


zation (estimated not to exceed $7,500 for each Applicant). 


By the terms of the advisory agreement between LNIMC 
and Income LNIMC is required to reimburse Income in the 
amount by which its total expenses exceed 1% of its average 
net assets for the fiscal year. Such reimbursement has been 
required in each of the past three years. Advisory fees 
before required reimbursements were $15,911 for fiscal 
1974, $14,193 for fiscal 1975, and $15,873 for fiscal 1976. 
Required reimbursements for those years were $5,861, 
$5,694 and $6,179, respectively. However, if the reorgani- 
zation is effected, certain of LNIMC’s clerical and adminis- 
trative expenses in rendering services to the Applicants may 
be reduced, and the requirement for reimbursement of 
expenses to Income pursuant to the advisory agreement 
would be eliminated. American is sufficiently large that no 
need for such reimbursement to it has existed or is deemed 
likely to occur. 


The Agreement does not provide for adjustment for any 
potential tax impact which could result from differences 
between the Applicants in realized or unrealized capital 
gains or losses or the amount of each Applicant's tax loss 
carryforwards. It is asserted that because there is no 
assurance that carryforwards could be utilized before they 
expire and because any adjustment would have an uneven 
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impact on individual stockholders because of different hold- 
ing periods, tax bases, and tax rates, it would be inappro- 
priate to apply any tax adjustment formula to the net asset 
value exchange contemplated by the Agreement. 


Section 17(a) of the Act, in pertinent part, provides that it 
shall be unlawful for any affiliated person of a registered 
investment company, acting as a principal, knowingly to sell 
to or purchase from such investment company any security 
or other property. Section 17(b) of the Act directs the 
Commission, upon application, to exempt from the provi- 
sions of Section 17(a) a proposed transaction if evidence 
submitted establishes that the terms of the proposed trans- 
action, including the consideration to be paid or received, 
are fair and reasonable and do not involve any overreaching 
on the part of any person concerned and that the proposed 
transaction is consistent with the policy of each registered 
investment company concerned and with the general pur- 
poses of the Act. 


The application states that the proposed transaction may be 
deemed to involve the purchase and sale of securities and 
other property between registered investment companies 
and affiliated persons thereof and accordingly may be 
deemed to violate Section 17(a) of the Act. 


Applicants assert that: the terms of the proposed reorgani- 
zation are fair and reasonable insofar as shareholders of 
Income will be receiving shares of American equal in 
aggregate value to Income’s net assets; and that the larger 
asset base of the combined fund and the elimination of 
certain duplicative printing, auditing, legal and administrative 
costs incurred in maintaining two separate entities may 
result on a per share basis, in a reduction of expenses 
incurred by the combined fund. They assert that no broker- 
age commission will result from the transfer of assets from 
Income to American pursuant to the Agreement, and that 
future expenses of American after the reorganization are 
expected to constitute a lower percentage of its income. 
Applicants also assert that the proposed reorganization is 
consistent with their respective investment policies insofar 
as shareholders of Income will receive shares of an open- 
end management company with investment objectives, fun- 
damental policies and investment restrictions, which are 
substantially similar, since American has recently com- 
menced a program to give greater emphasis to current 
income. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 8, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter, accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. Copies of such request shall be served 
personally or by mail upon Applicants at the addresses 
stated above. Proof of such service (by affidavit or in case 
of an attorney-at-law by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule 0-5 of the 
rules and regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course unless the Commission thereafter orders a hearing 








upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9488/October 19, 1976 


In the Matter of 


THE ADAMS EXPRESS COMPANY 
522 Fifth Avenue 
New York, New York 


(811-248) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On July 9, 1976, The Adams Express Company (‘‘Appli- 
cant’), a closed-end, diversified, mangement investment 
company registered under the Investment Company Act of 
1940 (‘Act’), filed an application pursuant to Section 8(f) of 
the Act for an order of the Commission declaring that 
Applicant has ceased to be an investment company as 
defined in the Act. 


On September 15, 1976, a notice (Investment Company Act 
Release No. 9443) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of The Adams Express Company shall 
cease to be in effect forthwith. 


For the Commission, by the Division of Investment Manage- 
ment pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9489/October 19, 1976 


In the Matter of 


THE VALUE LINE INCOME FUND, INC. 

THE VALUE LINE DEVELOPMENT CAPITAL CORPO- 
RATION 

5 East 44th Street 

New York, New York 10017 


and 


LIQUIDONICS INDUSTRIES, INC. 
6382 Arizona Circle 
Los Angeles, California 90045 


(812-3964) 


ORDER PURSUANT TO RULE 17d-1 UNDER SECTION 
17(d) OF THE ACT PERMITTING A PROPOSED TRANS- 
ACTION 


The Value Line Income Fund, Inc. (“Income Fund”), an 
open-end, diversified management company registered un- 
der the Investment Company Act of 1940 (‘Act’), The Value 
Line Development Capital Corporation (“Development Capi- 
tal’), a closed-end management investment company regis- 
tered under the Act, and Liquidonics Industries, Inc. (“Liqui- 
donics”) (collectively, the “Applicants”) filed an application 
on June 9, 1976, and amendments thereto on June 21, 
1976, and August 24, 1976, pursuant to Rule 17d-1 under 
Section 17(d) of the Act for an order permitting Income Fund 
and Development Capital to participate in a plan of recapi- 
talization of Liquidonics in which Income Fund and Develop- 
ment Capital will exchange their present security interests in 
Liquidonics for new classes of securities to be issued in the 
recapitalization. 


On September 23, 1976, a notice was issued (Investment 
Company Act Release No. 9455) of the filing of the applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that orders disposing of the 
applications might be issued on the basis of the information 
stated in the applications unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The maiter having been considered, it is found that the 
participation by Income Fund and Development Capital in 
the proposed transaction is consistent with the provisions, 
policies and purposes of the Act and that neither fund is 
participating on a basis less advantageous than that of the 
other or than that upon which other security holders of 
Liquidonics are participating. Accordingly, 


IT IS ORDERED, pursuant to Rule 17d-1 under Section 
17(d) of the Act that Income Fund and Development Capital 
be, and hereby are, permitted to participate jointly, each 
with the other, in a recapitalization of Liquidonics, as set 
forth in the application, in which Income Fund and Develop- 
ment Capital will exchange their present security interests in 
Liquidonics for new classes of securities of Liquidonics, 
effective forthwith. 
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For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9490/October 19, 1976 


In the Matter of 


GREENWICH LIQUIDITY RESERVE, INC. 
124 Greenwich Avenue 
Greenwich, Connecticut 06830 


(811-2531) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT GREENWICH LIQUIDITY RESERVE, 
INC. HAS CEASED TO BE AN INVESTMENT COMPANY. 


On September 7, 1976, a notice was issued (Investment 
Company Act Release No. 9430), stating that the Commis- 
sion proposed, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on its own 
motion that Greenwich Liquidity Reserve, Inc. (“Fund”) has 
ceased to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
matter would be issued on the basis of information stated 
therein unless a hearing should be ordered. No request for 
a hearing has been filed and the Commission has not 
ordered a hearing. 


The matter has been considered and it is found that the 
Fund has ceased to be an investment company. Accord- 
ingly, 


IT iS ORDERED, pursuant to Section 8(f} of the Act, that 
the registration of Greenwich Liquidity Reserve, Inc., under 
the Aci shall cease to be in effect forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9491/October 19, 1976 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12910/October 19, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9492/October 19, 1976 


In the Matter of 


CARDINAL CORPORATE INCOME TRUST, SERIES 101 
(AND SUBSEQUENT SERIES) 


and 


THE OHIO COMPANY 
51 North High Street 
Columbus, Ohio 43215 


(812-3998) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM THE PROVISIONS 
OF SECTION 14(a) OF THE ACT AND RULES 19b-1 AND 
22c-1 THEREUNDER 


On September 14, 1976, a notice was issued (investment 
Company Act Release No. 9439) of an application filed by 
Cardinal Corporate Income Trust, Series 101 (‘Series 
101”), a unit investment trust registered under the Invest- 
ment Company Act of 1940 (the “Act’’), and its sponsor, The 
Ohio Company (“Sponsor”) (coliectively the ‘“Applicants”), 
pursuant to Section 6(c) of the Act for an order of the 
Commission exempting Series 101 (and subsequent Series) 
from the provisions of Section 14(a) of the Act, and exempt- 
ing the frequency of capital gains distributions of Series 101 
(and subsequent Series) and the secondary market opera- 
tions of the Sponsor from the provisions of Rule 196-1 and 
Rule 22c-1, respectively, under the Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered.’ No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemptions is appropriate in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


iT {S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
14(a) of the Act and Rules 19b-1 and 22c-1 under the Act, 
to the extent requested, be and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 














George A. Fitzsimmons 
Secretary 





1 The notice stated that Applicants requested the exemptive 
order be issued on or about September 30, 1976. Counsel 
for Applicants advised the staff shortly before September 30 
that, because of market conditions, the public offering of 
units of Series 101 would be deferred and the request for an 
exemptive order on or about that date was consequently 
withdrawn. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9493/October 20, 1976 


In the Matter of 


WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

TRUSTEES’ EQUITY FUND, INC. 
EXPLORER FUND, INC. 

WELLESLEY INCOME FUND, INC. 

W. L. MORGAN GROWTH FUND, INC. 
WESTMINSTER BOND FUND, INC. 
WELLINGTON MANAGEMENT COMPANY 
P. O. Box 823 

Valley Forge, Pennsylvania 19482 


(812-3906) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM SECTION 22(d) OF 
THE ACT AND RULE 22d-1 THEREUNDER 


On September 16, 1976 a notice was issued (Investment 
Company Act Release No. 9446) that Wellington Fund, Inc., 
Windsor Fund, Inc., lvest Fund, Inc., Trustees’ Equity Fund, 
Inc., Explorer Fund, Inc., Wellesiey Income Fund, Inc., W. L. 
Morgan Growth Fund, Inc., and Westminster Bond Fund, 
Inc. (“Funds”), open-end diversified management invest- 
ment companies registered under the Investment Company 
Act of 1940 (‘Act’), and Wellington Management Company 
(collectively “Applicants”) had filed an application on Febru- 
ary 5, 1976, and an amendment thereto on June 29, 1976, 
pursuant to Section 6(c) of the Act for an order exempting 
Applicants from Section 22(d) of the Act and Rule 22d-1 
thereunder with respect to the extension of reduced sales 
charges to certain investors. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of investors 


and the purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 22(d) of the Act 
and Rule 22d-1 thereunder, to the extent requested, be and 
hereby is granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9494/October 20, 1976 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE COM- 
PANY 

1295 State Street 

Springfield, Massachusetts 01111 


(812-3997) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER. 


On September 16, 1976, notice was given (investment 
Company Act Release No. 9444) of an application filed on 
July 23, 1976, by Massachusetts Mutua! Life Insurance 
Company (‘Applicant’), a mutual life insurance company 
organized under the laws of the Commonwealth of Massa- 
chusetts, and the investment adviser of MassMutual Corpo- 
rate Investors, Inc. (“Fund”), a non-diversified, closed-end 
management investment company registered under the 
investment Company Act of 1940 (the “Act”), for an order - 
pursuant to Section 17(d) of the Act and Rule 17d-1: 
thereunder permitting Applicant to purchase at direct place- 
ment $5,000,000 in principal amount of a new issue of 
91/2%, 20-year senior notes of Flowers Industries, Inc. 
(“Flowers”), a company in whose securities Applicant and 
the Fund have already invested pursuant to an arrangement 
that prohibits, without order of the Commission, further 
investment in Flowers by either Applicant or the Fund 
unless such investments are identical (Investment Company 
Act Release No. 6690, August 19, 1971). 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
proposed transaction will be consistent with the provisions, 
policies and purposes of the Act and wil not be disadvanta- 
geous to the Fund. Accordingly, 

IT iS ORDERED, pursuant to Section 17(d) of the Act and 
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Rule 17d-1 thereunder, that the proposed purchase by 
Applicant of senior notes of Flowers be, and hereby is, 
permitted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 544/October 18, 1976 


The Securities and Exchange Commission has ordered 
public administrative proceedings pursuant to Section 
203(c)(2) and 203(f) of the Investment Advisers Act of 1940 
(“Advisers Act’) to determine whether the application of 
Daycon Investors Associates, Inc. (“Applicant”), Buffalo, 
N.Y., for registration as an investment adviser should be 
denied and to determine what, if any, remedial action 
against Joseph P. D'Angelo (“D’Angelo”), is appropriate in 
the public interest. 


The proceedings are based upon allegations by the Com- 
mission's staff that D'Angelo, President and Treasurer of 
and a person associated with Applicant, previously had 
been enjoined by the United States District Court for the 
Western District of New York against violations of the anti- 
fraud and registration provisions of the Securities Act of 
1933 and the Securities Exchange Act of 1934 in connec- 
tion with the offer and sale of the securities of Tycodyne 
Industries Corp. and that Applicant's application for registra- 
tion as an investment adviser contained omissions and 
misstatements with regard to disclosure of that information. 


A hearing will be held before an Administrative Law Judge 
to take evidence on the staff's allegations, to afford re- 
spondents an opportunity to offer any defenses thereto and 
to determine what action of a remedial nature should be 
ordered by the Commission. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 545/October 19, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12910/October 19, 1976 
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Litigation Release No. 7612/October 20, 1976 


SEC v. C. Norman Driscoll, et al. 
Civil Action File No. 76-1520 (D.N.J.) 


William D. Moran, Administrator of the New York Regional 
Office, announced that on September 23, 1976, the Honora- 
ble Vincent P. Biunno, United States District Judge for the 
District of New Jersey, signed a Final Judgment of Perma- 
nent Injunction by Consent of C. Norman Driscoll enjoining 
C. Norman Driscoll (‘Driscoll’) of Chatham, New Jersey, 
from engaging in further violations of the reporting and anti- 
fraud provisions of the federal securities laws. 


The Commission, in its complaint filed on August 3, 1976, 
alleged that between August 1973 and September 1974, 
Driscoll, while employed by Fidelity Union Trust Co. (‘‘Fidel- 
ity Bank’), a wholly-owned subsidiary of Fidelity Union 
Bancorporation (“Holding Company”), along with two other 
employees of Fidelity Bank and a partner in a now defunct 
municipal securities dealer, who were also named in the 
complaint, engaged in a series of prearranged purchases 
and sales of municipal securities, at prices unrelated to their 
fair market value, which were designed to cover up losses 
sustained in Fidelity Bank’s municipal securities portfolio. 
Following the discovery of these prearranged transactions, 
an analysis was conducted to determine the impact of this 
wrongful conduct on the financial condition of Fidelity Bank. 
This analysis disclosed that Fidelity Bank had sustained a 
realized loss of $2,003,921.85 and an unrealized loss of 
$1,305,795.81. 


The complaint further alleged that Driscoll, and the other 
three defendants, concealed the true nature of their transac- 
tions, and the actual losses suffered as a result thereof, 
from the senior management of Fidelity Bank and the 
Holding Company. As a result, the books and records of 
Fidelity Bank failed to accurately state Fidelity Bank’s finan- 
cial condition, and, accordingly, caused the Holding Com- 
pany to file a false and misleading Form 10-Q for the six 
month period ending June 30, 1974. 


Driscoll consented to the entry of the injunction without 
admitting or denying the allegations contained in the Com- 
mission’s complaint. 


For further information, see Litigation Release No. 7515. 





Litigation Release No. 7613/October 20, 1976 


SEC v. INDEPENDENCE DRILLING CORPORATION et al. 








(W.D. TX.) SA-76-CA-268 


Richard M. Hewitt, Administrator of the Fort Worth Regional! 
Office of the Securities and Exchange Commission, today 
announced that on October 12, 1976, Federal District Judge 
Dorwin W. Suttle at San Antonio, Texas, entered Orders of 
Permanent Injunction by Consent against Independence 
Drilling Corporation, Continental Pacific Corporation, Walter 
Wilson Carter, Jr. and Conrad Robert Temp, all of San 
Antonio, Texas; Diversified Monetary Systems, Inc. and 
Alvin L. Bawks, d/b/a Universal Management, Sherman 
Oaks, California, enjoining them from violations of the 


registration and antifraud provisions of the federal securities 
laws. 


Judge Suttle also appointed Attorney John E. Skogland, G 
P M Life Building North, San Antonio, Texas 78216, as 
Receiver for Independence Drilling Corporation, Continental 
Pacific Corporation, and Diversified Monetary Systems, Inc. 


The defendants consented to the entry of the permanent 
injunction without admitting or denying the allegations of the 
Commission's complaint filed on September 10, 1976, and 
to the appointment of a Receiver for Independence Drilling 
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Corporation, Continental Pacific Corporation, and Diversi- 
fied Monetary Systems, Inc. 


The complaint alleged violations of the registration and 
antifraud provisions of the federal securities laws in connec- 
tion with the offer and sale of investment contracts in the 
form of working interests in oil and gas leases located in 
San Patricio, Webb, Medina, Duval, Calhoun, Nueces, 
Shackleford, Starr, Aransas, Jim Hogg, and Jim Wells 
Counties, Texas. 


The complaint further alleged that in connection with the 
offer and sale of investment contracts in the form of working 
interests in oil and gas leases, Temp, Freeman, Carter, and 
Bawks made misrepresentations of material facts concern- 
ing, among other things, ownership of leases in which 
interests were sold, present and anticipated amounts and 
rate of income from specific lease interests sold, and 
expenditures of monies received from investors for oil and 
gas well workover operations to be conducted by Independ- 
ence Drilling Corporation under contracts with investors. 


For further information, see Litigation Release No. 7561. 
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